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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Civil Action No. 6668 

The Penker Construction Company, A corporation, et al., 

Plaintiffs, 

v. 

Frank A. Cardillo, Deputy Commissioner, District of Co¬ 
lumbia District, United States Employees’ Compensa¬ 
tion Commission, et ah, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at! the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction and Other 
Relief Under Compensation Statute 

Filed April 18 1940 j 

In the District Court of the United States 
For the District of Columbia 

i 

Civil Action No. 6668 j 

The Penker Construction Company, A corporation, bL7th 
& Pennsylvania Avenue, S. E., Washington, D. C.,and 

Aetna Casualty and Surety Company, A corporation) In¬ 
vestment Building, Washington, D. C., Plaintiffs ,| 

vs. 

Frank A. Cardillo, Deputy Commissioner, District of' Co¬ 
lumbia District, United States Employees’ Compensa¬ 
tion Commission, McGill Building, 908 G Street, NJ W., 
Washington, D. C., Defendant. 
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PENKER CONSTRUCTION CO. VS. CARDILLO. 


The plaintiffs, The Penker Construction Company, a cor¬ 
poration, engaged in business in the District of Columbia, 
and the Aetna Casualty and Surety Company, a corpora¬ 
tion, by their bill of complaint filed herein respectfully 
represents to this Honorable Court as follows:— 

1. That the plaintiff The Penker Construction Company, 
a corporation, brings this suit in its own right as an em¬ 
ployer in the District of Columbia. 

2. That the plaintiff Aetna Casualty and Surety Com¬ 
pany, a corporation organized and existing under and by 
virtue of the Laws of Connecticut, is doing business in the 
District of Columbia, and files this suit in its own right as 
insurance carrier for The Penker Construction Company, 

a corporation. 

2 3. That the defendant Frank A. Cardillo, is a citi¬ 

zen of the United States and a resident of the Dis¬ 
trict of Columbia, and is sued in his official capacity as 
deputy commissioner, U. S. Employees’ Compensation 
Commission for the District of Columbia. 

4. That in accordance with the provisions of an Act of 
Congress approved March 4th, 1927 (44 Stats. L. 1424), 
which is known as the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act, made applicable to certain employ¬ 
ments in the District of Columbia by an Act of Congress 
approved May 17th, 1928 (45 Stats. L. 600), plaintiff insur¬ 
ance carried had issued to The Penker Construction Com¬ 
pany, a corporation, a certain policy of insurance securing 
the payment of compensation and medical benefits in case 
of injury or death to the employees of The Penker Con¬ 
struction Company, a corporation, arising out of and in 
the course of their employment. 

5. That on the 4th day of May, 1939 One Hildren Burton 
Wilder was employed by The Penker Construction Com¬ 
pany as a watchman; that on said day said Hildren Burton 
Wilder came on the premises of the employer a short time 
before 4 o’clock p. m. in the afternoon and after talking 
to the day watchman on the job started to walk towards 
the rock pile where his duties were to be performed as a 
night watchman, and as he walked down the road leading 
from the office of The Penker Construction Company to¬ 
wards the rock pile he was accosted by a minor employee 
named Whitfield, who was employed in the office of the 
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Penker Construction Company, and which office was located 
on the same premises; that said Whitfield was seen to|ap¬ 
proach said Hildren Burton Wilder, who had stopped 

3 to allow Whitfield to catch up with him; that within 
a few moments after Whitfield had caught up With 

Wilder and they were seen standing talking together, sfcaid 
Whitfield was seen to strike said Wilder in the face \|rith 
his fist; that said Wilder fell backwards and struck!his 
head against a stone embedded in the roadway wherg he 
had been standing; that said Wilder was dazed by the b^ow 
but finally was helped to his feet and was removed tp a 
hospital where he died about two hours later as the result 
of the blow and the fall; that after the death of Wilder!the 
superintendent of the plaintiff, The Penker Construction 
Company, learned that Whitfield had attempted to collect 
Ten ($10.00) Dollars from Wilder for allegedly getting 
him the position as watchman and that the fight arose o|ver 
this Ten ($10.00) Dollars and they discharged said Whit¬ 
field and refused to reinstate him; that sometime previous 
to the date when the blow was struck Whitfield had bgen 
told by the day watchman that he could not charge Wilder 
anything for mentioning Wilder for the job as watchman 
and that it was against the rules of the Company to chajrge 
Wilder for getting him employment, and said day watch¬ 
man also advised Wilder, who had consulted him about ;the 
matter, not to pay any money to Whitfield. 

6. That thereafter, namely on August 28th, 1939, Mrs. 
Hildren Burton Wilder, filed a claim for compensation aris¬ 
ing out of the death of her husband and on behalf of thjree 
(3) children who were under eighteen years of age at |the 
time of his death. This claim was controverted by the 0m- 
ployer and insurance carrier on the ground that the acci¬ 
dent did not arise out of the employment of the deceased. 

7. That the defendant Deputy Commissioner ordered a 

formal hearing on said claim on February 15th, 1940. 

4 At this hearing plaintiffs again raised the defense 
set forth in paragraph 6 above and also the defense 

that this was not an accidental injury or death arising ;out 
of or in the course of employment, basing said contentioii on 
the case of Fazio -vs- Cardillo, #7498 in the U. S. Co^irt 
of Appeals for the District of Columbia, which case #as 
decided by that Court on January 8th, 1940. 


i 
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PENKER CONSTRUCTION CO. VS. CARDILLO. 


8. That following said hearing defendant Deputy Com¬ 
missioner issued a compensation order dated March 20th, 
1940, in which he found as a matter of fact that:— 

“That on the 4th day of May, 1939, the deceased above 
named w r as in the employ of the employer above named, 
whose address is 17th and Pennsylvania Avenue, South¬ 
east, Washington, District of Columbia; that the employer 
was subject to the provisions of an Act of Congress ap¬ 
proved May 17, 1928, entitled “an Act to provide compen¬ 
sation for disability or death resulting from injury to em¬ 
ployees in certain employments in the District of Colum¬ 
bia, and for other purposes”; that the liability of the em¬ 
ployer for compensation under the said Act was insured 
by the Aetna Casualty and Surety Company; that on the 
said day Hildren Burton Wilder, hereinafter referred to as 
employee, wdiile commencing to perform his service as a 
watchman for the employer on the latter’s premises, sus¬ 
tained personal injury resulting in his death wiien he was 
assaulted by a co-worker, suffering hemorrhage and dam¬ 
age to the brain, as a result of which he died on the same 
day; that written notice of injury and death was not given 
within thirty days, but that the employer had knowledge of 
the injury and death and has not been prejudiced by the 
lack of such wrritten notice; that the average annual earn¬ 
ings of the employee herein at the time of his death 
amounted to the sum of $1,092; that on the said day the 
employer w*as engaged in the construction of a new bridge 
at 17th Street and Pennsylvania Avenue, Southeast; that 
a Superintendent of Construction was in charge of the said 
operation; that in March of said year the Superintendent 
of Construction decided that another watchman was needed 
to w T atch and protect the employer’s property; that the 
office clerk, Mr. Wliitfield, informed the Superintendent that 
he knew of a man wiio could fill the position; that the Super¬ 
intendent thereupon authorized Whitfield to com- 
5 municate with the man and to give him the job; that 
in accordance therewith the employee herein was 
given the job as w’atchman; that he started to wx>rk on 
March 11, 1939, and continued at such employment until 
the time of the assault; that his hours of duty wrere from 
four p. m. to midnight; that a short time prior to May 4, 
1939, the employee reported to Mr. Calloway, the day wratch- 
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man, and told him that Whitfield was demanding fronJ him 
$10 for obtaining the job as a watchman; that the day 
watchman told the employee not to give Whitfield any 
money for getting him the job and threatened to ‘Uurn 
them into the office” if he knew of anybody paying or re¬ 
ceiving money for securing a job; that Calloway there¬ 
after and prior to the assault spoke to Whitfield and ad¬ 
vised the latter against demanding money from the! em¬ 
ployee and further told him that if he (Whitfield) didn’t 
“forget it”, he (Whitfield) would get into trouble; I that 
Whitfield threatened to punch Calloway in the nosej and 
told Calloway that he (Whitfield) would also punch the 
employee in the nose if the employee did not pay hinji the 
$10; that on May 4, 1939, at approximately four p. ml, the 
employee entered the employer’s premises and was on his 
way to his post when he was accosted by Whitfield, 'who, 
after having a few words with the employee, struck hpn in 
the face with his fist; that that the employee fell backwards 
and struck his head against a rock imbedded in the grqund; 
that he was rendered unconscious and he died shortly there¬ 
after at Sibley Hospital; that sometime thereafter, Whit¬ 
field told the Superintendent that he (Whitfield) had de¬ 
manded money from the employee because he had secured 
the job as watchman for the employee and that he (^Vhit- 
field) just lost his head and hit the employee; that the 
Superintendent, therefore, refused to reinstate Whitfield 
as an employee; that the employment of the employee, 
-which was secured through Whitfield, at the stated price, 
was the origin of the dispute between the said claimant and 
Whitfield and was responsible for the assault committed 
on the employee; that Whitfield was the aggressor ancf that 
the employee did not instigate or provoke the assault; that 
the assault and resulting death arose from a risk incident 
to and connected with the employment; that the death £rose 
out of and in the course of the employment; that a elaim 
for death benefits has been filed by Nella Austin Wilder 
as the surviving wife of the deceased employee, for herself 
and on behalf of three children of the deceased; that the 
said claimant was born on January 27, 1900, and was!mar¬ 
ried to the deceased on September 9, 1915; that they ^here¬ 
after lived together as husband and wife in Raleigh, Ijvorth 
Carolina, until 1934 when the employee was arrested for 





6 


PENKER CONSTRUCTION CO. VS. CARDILLO. 


intoxication and for other actions unbecoming a husband 
and father, and was sentenced by the Court to leave Raleigh 
for a period of two years; that the employee went to Wash¬ 
ington, D. C.; that at the expiration of the two-year period 
the claimant did not return to his wife in Raleigh, North 
Carolina; that at the time of the injury and death 
6 of the employee the claimant was living apart for 
justifiable cause; that the claimant is the surviving 
wife of the deceased employee and she is entitled to death 
benefits at the rate of $7.35 per week (35% of $21); that 
Mildred Louise Wilder, born on September 26, 1924, Naomi 
Ruth Wilder, born on June 25,1926, and Edna Earle Wilder, 
born on August 6, 1928, are the surviving children of the 
deceased employee and they are entitled to death benefits 
at the rate of $2.10 each per week (10% of $21), payable 
to the claimant as mother and natural guardian of the 
said children; that the total death benefits payable to the 
widow and three children amount to $13.65 per week; that 
the bill of expenses for the burial of the deceased is $266.92, 
which bill has been paid in full by B. R. Buffaloe and W. H. 
Collins, of Garner, North Carolina; that the said B. R. 
Buffaloe and W. H. Collins are entitled to reimbursement 
in the amount of $200 as funeral expenses; that nothing 
has been paid as death benefits. * * *” 

A copy of the said compensation order is attached and 
marked “Plaintiffs’ Exhibit A” and prayed to be read as 
part hereof. 

That said compensation order filed March 20th, 1940 is 
“not in accordance with law” for the following reasons:— 

1. That the findings of the Deputy Commissioner that 
“the employment of the employee, which was secured 
through Whitfield, at the stated price, was the origin of the 
dispute between the said claimant and Whitfield and was 
responsible for the assault committed on the employee * # # , 
that the assault and resulting death arose from a risk in¬ 
cident to and in connection with the employment; that the 
death arose out of and in the course of the employment” 
is not supported by the law and the evidence produced at 
the hearing before the Deputy Commissioner. 

2. There is no substantial or competent evidence to sus¬ 
tain the aforesaid findings of fact and award. The record 
clearly show’s that this assault by Whitfield on the person 
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of Wilder, although done on the premises of the employer, 
was committed as the result of a distorted idea conceived 
in the brain of Whitfield that he could claim for his own 
personal benefit a ten dollar fee for mentioning to 
7 his official superior that he knew a man (Wilder) 
who could fill the position as watchman, which posi¬ 
tion was about to be created, notwithstanding the fact fhat 
Whitfield was told several days before he struck Wilder 
that he could not charge Wilder for mentioning him for!the 
position, and that Wilder had been instructed not to pay 
anything to Whitfield as it was against the rules of 'the 
Company. The record shows that Whitfield claimed Wilder 
owed him other monies than the $10.00 sum above Men¬ 
tioned and it is clear from the record that this assault! in¬ 
volved purely a personal matter. 

WHEREFORE the premises considered plaintiffs pray: 

1. That an United States writ of subpoena be issued, by 
this Honorable Court against said defendant, Frank A. 
Cardillo, deputy commissioner, requiring him by a day cer¬ 
tain to be therein named, to appear herein and answer j the 
exigencies of this bill of complaint. 

2. That said defendant, Frank A. Cardillo, deputy epm- 
missioner, be directed and required to file in this case j the 
transcript of the testimony adduced before him on Febru¬ 
ary 15th, 1940, together with all exhibits introduced before 
him at the hearing. 

3. That an injunction issue, pendente lite and perma¬ 
nently, restraining the enforcement of said compensation 
order and award in whole or in part, and requiring the! de¬ 
fendant to vacate and set aside the same. 

4. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to the 
Court may seem proper. 

THE PENKER CONSTRUCTION! 

COMPANY, A Corporation, and | 
AETNA CASUALTY AND SURETY 
COMPANY, a corporation 

Bv: JAMES E McCABE ! 

Their representative and agent 

JAMES E McCABE 

Atto rney-f o r-Plain t i ffs 

i 

! 
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8 District of Columbia: 56' 

Janies E. McCabe being first duly sworn according to 
law on oath deposes and says that he is the attorney for 
The Penker Construction Company, a corporation, and the 
Aetna Casualty and Surety Company, a corporation, in 
the above entitled compensation matter and is duly author¬ 
ized by them to make this acknowledgment; that he has 
read the foregoing bill of complaint by him subscribed and 
knows the contents thereof; that the facts and matters 
therein stated of his own knowledge are true and those 
stated upon information and belief he believes to be true. 

JAMES E McCABE 

SUBSCRIBED and sworn to before me this 18th day of 
April, 1940. 

LOUIS J. FITZGERALD 
(Notarial Seal) Notary Public 

(Copy of findings of fact and award in full attached and 
marked Plaintiffs’ Exhibit A) 


9 * ‘ Plaintiffs ’ Exhibit A ’ ’ 

Filed April 18 1940 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Case No. 12634-25 Fatal 

In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act 

(Hildren Burton Wilder) Mrs H. B. Wilder Claimant 

—vs— 

The Penker Construction Company Employer 
Aetna Casualty and Surety Company Insurance Carrier 
Compensation Order Award of Death Benefits 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the Dep¬ 
uty Commissioner makes the following 
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Findings of Fact 

That on the 4th day of May, 1939, the deceased above 
named was in the employ of the employer above named, 
whose address is 17th and Pennsylvania Avenue, South¬ 
east, Washington, District of Columbia; that the employer 
was subject to the provisions of an Act of Congress ap¬ 
proved May 17, 1928, entitled “An Act to provide conipen- 
sation for disability or death resulting from injury td em¬ 
ployees in certain employments in the District of Columbia, 
and for other purposes”; that the liability of the employer 
for compensation under the said Act was insured byj the 
Aetna Casualty and Surety Company; that on the said 
day Hildren Burton Wilder, hereinafter referred to as! em¬ 
ployee, while commencing to perform his service as 
10 a watchman for the employer on the latter’s prem¬ 
ises, sustained personal injury resulting in his cjeath 
when he was assaulted by a co-worker, suffering hejnor- 
rhage and damage to the brain, as a result of which he died 
on the same day; that written notice of injury and death 
was not given within thirty days, but that the employer 
had knowledge of the injury and death and has not been 
prejudiced by the lack of such written notice; that the aver¬ 
age annual earnings of the employee herein at the ^ime 
of his death amounted to the sum of $1,092; that on! the 
said day the employer was engaged in the construction of 
a new bridge at 17th Street and Pennsylvania Avenue, 
Southeast; that a Superintendent of Construction was in 
charge of the said operation; that in March of the jsaid 
year the Superintendent of Construction decided that an¬ 
other watchman was needed to watch and protect thd em¬ 
ployer’s property; that the office clerk, Mr. Whitfield, in¬ 
formed the Superintendent that he knew of a man who 
could fill the position; that the Superintendent theretipon 
authorized Whitfield to communicate with the man arid to 
give him the job; that in accordance therewith the employee 
herein was given the job as watchman; that he started to 
work on March 11, 1939, and continued at such einploytnent 
until the time of the assault; that his hours of dutv Were 
from four p. m. to midnight; that a short time prior to May 
4, 1939, the employee reported to Mr. Calloway, the; day 
watchman, and told him that Whitfield was demanding 
from him $10 for obtaining the job as a watchman; thafc the 
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day watchman told the employee not to give Whitfield any 
money for getting him the job and threatened to “turn 
them into the office” if he know of anybody paying or re¬ 
ceiving money for securing a job; that Calloway there¬ 
after and prior to the assault spoke to Whitfield and 

11 advised the latter against demanding money from 
the employee and further told him that if he (Whit¬ 
field) didn’t “forget it”, he (Whitfield) would get into 
trouble; that Whitfield threatened to punch Calloway in 
the nose and told Calloway that he (Whitfield) would also 
punch the employee in the nose if the employee did not pay 
him the $10; that on May 4, 1939, at approximately four 
p. m., the employee entered the employer’s premises and 
was on his way to his post when he w’as accosted by Whit¬ 
field, who, after having a few words with the employee, 
struck him in the face with his fist; that the employee fell 
backwards and struck his head against a rock imbedded in 
the ground; that he was rendered unconscious and he died 
shortly thereafter at Sibley Hospital; that some¬ 
time thereafter, Whitfield told the Superintendent 
that he (Whitfield) had demanded money from the 
employee because he had secured the job as watch¬ 
man for the employee and that he (Whitfield) just 
lost his head and hit the employee; that the Superin¬ 
tendent, therefore, refused to reinstate Whitfield as an em¬ 
ployee; that the employment of the employee, which was se¬ 
cured through Whitfield, at the stated price, was the origin 
of the dispute between the said claimant and Whitfield and 
was responsible for the assault committed on the employee; 
that Whitfield was the aggressor and that the employee did 
not instigate or provoke the assault; that the assault and 
resulting death arose from a risk incident to and connected 
with the employment; that the death arose out of and in 
the course of the employment; that a claim for death bene¬ 
fits has been filed by Nella Austin Wilder as the surviving 
wife of the deceased employee, for herself and on behalf 
of three children of the deceased; that the said claimant 

was born on January 27,1900, and was married to the 

12 deceased on September 9, 1915; that they thereafter 
lived together as husband and wife in Raleigh, North 

Carolina, until 1934, when the employee was arrested for 
intoxication and for other actions unbecoming a husband 
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and father, and was sentenced by the Court to leave Raleigh 
for a period of two years; that the employee went to Wash¬ 
ington, D. C.; that at the expiration of the two-year period 
the claimant did not return to his wife in Raleigh, Nprth 
Carolina; that at the time of the injury and death ofj the 
employee the claimant was living apart for justifiable 
cause; that the claimant is the surviving wife of thei de¬ 
ceased employee and she is entitled to death benefits at! the 
rate of $7.35 per week (35% of $21); that Mildred Loiuise 
Wilder, born on September 26, 1924, Naomi Ruth Wilder, 
born on June 25, 1926, and Edna Earle Wilder, borp on 
August 6, 1928, are the surviving children of the deceased 
employee and they are entitled to death benefits at the rate 
of $2.10 each per week (10% of $21), payable to the cljrim- 
ant as mother and natural guardian of the said children; 
that the total death benefits payable to the widow and three 
children amount to $13.65 per week; that the bill of| ex¬ 
penses for the burial of the deceased is $266.92, which! bill 
has been paid in full by B. R. Buffaloe and W. H. Col Jins, 
of Garner, North Carolina; that the said B. R. Buffaloe 
and W. H. Collins are entitled to reimbursement in the 
amount of $200 as funeral expenses; that nothing has been 
paid as death benefits. 

Upon the foregoing findings of fact, the Deputy Comjnis- 
sioner makes the following 

Award 

That the employer, The Penkcr Construction Compjany, 
and the insurance carrier, Aetna Casualty and Suirety 
13 Company, shall pay to the claimant forthwith djsath 
benefits as follows: 46 weeks at the rate of $lj3.65 
per w T eek from May 4, 1939, to March 20, 1940, inclusive, 
amounting to $627.90. The employer and insurance bar¬ 
rier shall thereafter continue the payment of death benefits 
to the said claimant in bi-weekly installments at the bate 
of $13.65 per week subject to the limitations of the Adt or 
until otherwise ordered. The employer and insurance car¬ 
rier shall forthwith pay the sum of $200 as funeral ex¬ 
penses to B. R. Buffaloe and W. H. Collins, Garner, North 
Carolina. 

A fee for legal services rendered in connection w r ith!this 
claim is approved in the amount of $50 in favor of Attorney 
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Maxwell A. Ostrow, same to be a lien upon and deducted 
from the payment of this award. 

Given under my hand at Washington, D. C. this twentieth 
day of March, 1940 

(Signed) FRANK A CARDILLO 
Deputy Commissioner 
District of Columbia Compensation District 


Proof of Service 
Filed April 18 1940 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, attorney for the claimant, 
and attorney for the respondent at the last-known address 
of each as follows: 

Name Address 

Mrs. H. B. Wilder, 203 W. Davis Street, Raleigh, N. C. 

The Penker Construction Company, 17th & Pennsylvania 
Avenue, S. E., Washington, D. C. 

Aetna Casualty & Surety Company, Investment Bldg., 
Washington, D. C. 

Mr. Maxwell A. Ostrow, Munsev Building, Washington, 
D. C. 

14 Mr. James E. McCabe, Transportation Bldg., Wash¬ 
ington, D. C. 

Mailed: March 20, 1940 

(Signed) FRANK A. CARDILLO 
Deputy Commissioner 


15 Order to Send Transcript to the United States Court 
of Appeals for the District of Columbia 

Filed July 16 1940 

• * * 

On motion of the plaintiffs, and the defendants consent¬ 
ing thereto, it is by the Court this 16th day of July, 1940, 
ORDERED that the transcript of testimony before the 
U. S. Employees Compensation Deputy Commissioner for 



PENKER CONSTRUCTION CO. VS. CARDILLO. 


the District of Columbia, and made a part of the bill! of 
complaint in the above entitled cause by reference, be spnt 
to the U. S. Court of Appeals for the District of Columbia 
in lieu of a copy thereof. 

BOLITHA J. LAWS | 

Justice 

We consent: 

ALBERT GOLDSTEIN 
Attorney for Frank A. Cardillo 

MAXWELL A. OSTROW 
Attorney for Mrs. Hildren Burton Wilder 
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Order Permitting Intervention of Mrs. Hildren 
Burton Wilder as Party Defendant 

Filed May 8 - 1940 

# # * 




This cause coming on to be heard upon motion made by 
counsel for the intervening petitioner, Mrs. Hildren Burton 
Wilder, in the above entitled cause and on showing made to 
the Court, it is by the Court this 8th day of May, 1940 
ORDERED that Mrs. Hildren Burton Wilder be and is 
hereby permitted to intervene in the above entitled eaAse 
as a party defendant. 

DANIEL W. O’DONOGHUEj 
Justice 

I Consent: 


JAMES E McCABE 
Attorney for Plaintiffs. 

i 


17 Motion of Defendant Cardillo to Dismiss Bill 

of Complaint 

Filed Mav 9 1940 

• # • 

Now comes the defendant, Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for tbe 
following reasons: 
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1. That the bill of complaint fails to state a cause of 
action and does not entitle the plaintiffs to any relief in law 
or equity, nor does the bill state a claim against defendant 
upon which relief can be granted. 

2. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of the testimony taken be¬ 
fore the deputy commissioner on February 15, 1940, made 
a part thereof by stipulation, that the findings of fact of 
the deputy commissioner in the compensation order filed 
by him on March 20, 1940, in favor of Mrs. H. B. Wilder, 
complained of in the bill and annexed thereto as plaintiffs’ 
exhibit “A”, are supported by competent evidence, and 
should therefore be regarded by the Court as final and 
conclusive. 

3. That it appears from the bill of complaint, including 
said transcript of the testimony, that Hildren Burton 
Wilder sustained fatal injury on May 4, 1939, as the result 
of an assault upon him by Robiel Whitfield, a co-employee; 
that Whitfield was the aggressor in said assault ; that the 
assault occurred on the industrial premises of the employer 
and during the regular working hours of Wilder; that un¬ 
der the facts as found by the deputy commissioner which, 
as shown by the bill of complaint and exhibits thereto, are 
supported by competent evidence, the injury sustained by 
Wilder, as a matter of law, arose out of and in the course 

of his employment, within the meaning of section 2 
18 (2) of the District of Columbia workmen’s compen¬ 

sation law. 

4. That it appears from the bill of complaint, including 
said transcript of the testimony, that the willful assault 
upon Wilder was directed against him by Whitfield because 
of Wilder’s employment, within the meaning of the final 
clause in section 2 (2) of the District of Columbia work¬ 
men’s compensation law. 

5. That the compensation order complained of in the bill 
is in all respects in accordance with law. 

6. For such other good and sufficient reasons as may be 
shown. 

EDWARD M. CURRAN 
United States Attorney. 

ALBERT GOLDSTEIN 
Assistant United States Attorney , 
Attorneys for Defendant Cardillo. 
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19 Stipulation 

Filed May 9 1940 

# # 

Plaintiff and defendant in the above-entitled action here¬ 
by stipulate and agree to consider the transcript of [the 
testimony taken before Frank A. Cardillo, deputy commis¬ 
sioner, United States Employees’ Compensation Comihis- 
sion, on February 15,1940, in the case of Mrs. H. B. Wilder, 
claimant, v. The Penker Construction Company, employer, 
and Aetna Casualty and Surety Company, insurance car¬ 
rier, Case No. 12634-25, as an exhibit to the bill of com¬ 
plaint filed in the above-entitled action, said transcript of 
testimony to be read as part of plaintiffs’ bill. 

JAMES E McCABE j 

Attorney for Plaintiffs. 

EDWARD M CURRAN | 

United States Attorney. 

ALBERT GOLDSTEIN 
Assistant United States Attorney j 
Attorneys for Defendant Cardillo j 


20 Motion of Defendant, Mrs. Hildren Burton 
Wilder to Dismiss Bill of Complaint 

Filed May 13 1940 j 

In the District Court of the United States for the j 
District of Columbia 

Civil Action No. 6668 

The Penker Construction Company, a corporation 17th 
& Pennsylvania Ave., S. E., Washington, D. C., and ! 

Aetna Casualty and Surety Company, a corporation jln- 
vestment Building Washington, D. C., Plaintiffs, \ 

I 

vs. 

Frank A. Cardillo, Deputy Commissioner District of Co¬ 
lumbia District, United States Employees’ Compensa¬ 
tion Commission McGill Building, 908 - G St., N. jW. 
Washington, D. C., and 
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Mrs. Hildren Burton Wilder 203 W. Davie Street Raleigh, 
North Carolina, Defendants. 

Now comes the defendant, Mrs. Hildren Burton Wilder, 
by her attorneys and moves this Honorable Court to Dis¬ 
miss the Bill of Complaint filed herein for the following 
reasons: 

That the Bill of Complaint fails to state a cause of action 
and does not entitle the plaintiffs to any relief in law or 
equity nor does the Bill state a claim against defendant 
upon which relief can be granted. 

MAXWELL A OSTROW 
HARRY S. KLAVAN 
Attorneys for Mrs. H. B. Wilder 


21 Order Granting Motions to Dismiss Bill of 

Complaint 

Filed June 5 1940 

• * • 

This action came on to be heard upon the separate mo¬ 
tions of the Defendant, Frank A. Cardillo, and the inter¬ 
vening defendant, Hildren Burton Wilder, to dismiss the 
bill of complaint filed herein, and upon consideration there¬ 
of, it is this 5th day of June, 1940, 

ADJUDGED, ORDERED, and DECREED that the mo¬ 
tions to dismiss the said bill of complaint are hereby 
granted, and the bill of complaint filed herein be, and the 
same is hereby dismissed, and it is further 
ADJUDGED, ORDERED, and DECREED that an at¬ 
torney’s fee in the sum of $200.00 is hereby approved in 
favor of Maxwell A. Ostrow, attorney for the intervening 
defendant Hildren Burton Wilder. 

JENNINGS BAILEY 
Justice 

No objection as to form. 

JAMES E McCABE 

Attorney for Plaintiffs. 
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22 Notice, of Appeal 

Filed June 21 1940 

• # # 

I 

Notice is hereby given this 21st day of June, 1940, tfyat 
plaintiffs The Penker Construction Company and the Aet^ia 
Casualty and Surety Company hereby appeals to the United 
States Court of Appeals for the District of Columbia fr<j>m 
the judgment of this Court entered on the 5th day of Juhe, 
1940 in favor of Frank A. Cardillo, Deputy Commissioner 
and Mrs. Hildren Burton Wilder against said The Penkier 
Construction Company and the Aetna Casualty and Surelty 
Company. 

JAMES E McCABE 
Attorney for The Penker Con¬ 
struction Co., and Aetna Cas¬ 
ualty and Surety Co. 


Memorandum 

JUNE 21 -1940. 

Cost Bond ($250.00) of plaintiffs—filed. 


23 Statement of Points 

Filed July 9 1940 j 

# * * 

; 

The Court erred in dismissing the Complaint. 

JAMES E McCABE 
Attorney for Plaintiffs, The Penker 
Construction Company and Aetna 
Casualty and Surety Company 


24 Designation of Record, on Appeal 

Filed July 9 1940 ! 

♦ # # 

I 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above entitled action, and will include therein the 
following: 





18 


PENKER CONSTRUCTION CO. VS. CARDILLO. 


1. Complaint. 

2. Transcript of the testimony and exhibits. 

3. Order permitting intervention of Mrs. Hildren Burton 
Wilder as party defendant. 

4. Motion of defendant, Frank A. Cardillo, to dismiss 
complaint (omitting notice and points and authorities). 

5. Motion of intervening defendant, Mrs. Hildren Burton 
Wilder, to dismiss complaint (omitting notice and points 
and authorities). 

6. Stipulation regarding transcript of the testimony. 

7. Final order dismissing complaint. 

8. Notice of appeal. 

9. Memorandum of filing of cost bond. 

10. Statement of points. 

11. This designation. 

JAMES E McCABE 
Attorney for Plaintiffs , The Penker 
Construction Company and Aetna 
Casualty and Surety Company 

I hereby certify that on the 9th day of July, 1940,1 served 
the foregoing Designation of Record on Appeal on the 
United States Attorney for the District of Columbia, and 
on Maxwell A. Ostrow and Harry S. Klavan, attorneys for 
Mrs. H. B. Wilder, by mailing a copy thereof to the said 
United States Attorney at the Court House and to 
25 Messrs. Ostrow and Klavan at the Munsey Build¬ 
ing, Washington, D. C. 

JAMES E McCABE 
Attorney for Plaintiffs 


26 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , .<?$; 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 25, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 6668, Civil Action, 
wherein The Penker Construction Company, a corporation, 
et al., are Plaintiffs and Frank A. Cardillo, Deputy Com¬ 
missioner, District of Columbia District, United States 
Employees’ Compensation Commission, et al., are Defen¬ 
dants, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my n^rne 
and affix the seal of said Court, at the City of Washington, 
in said District, this 24th day of July, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

27 Endorsed: Filed Julv 11 1940 Charles E. Stewart, 
Clerk 

Endorsed: Received Feb 21 1940 D. C. C. A. 

United States Employees Compensation Commission 

Washington, D. C. 

Civil Action No. 6668 
Case No. 12634-25-Fatal. 

(Hildren Burton Wilder, deceased employee) Mrs. Hi B. 

Wilder, Claimant 


VS. ! 

I 

I 

The Penker Construction Company, Employer 
Aetna Casualty & Surety Company, Insurance Corner 

Transcript of Testimony at Hearing 

Before the Deputy Commissioner for the District of 

Columbia 

February 15, 1940. 

H. S. Middlemiss 
Official Shorthand Reporter 
Columbian Building Washington, D. C. 
Telephone NAtional 2369 
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29 Endorsed: Filed Jul 11 1940 Charles E. Stewart, 
Clerk 

United States Employees Compensation Commission 
For the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 12634-25-Fatal 

Transcript of Testimony at Hearing. 

(Hildron Burton Wilder, deceased employee) Mrs. H. B. 

Wilder, Claimant, 

vs. 

The Penker Construction Company, Employer, 
Aetna Casualty & Surety Company, Insurance Carrier 

* ♦ ♦ * 

Pursuant to notice this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission at Washing¬ 
ton, D. C., on the 15th day of February, 1940, commencing 
at 2 o’clock, p. m. 

Appearances: 

Maxwell A. Ostrow, Esquire, in behalf of the claimant; 
James E. McCabe, Esquire, in behalf of the respon¬ 
dent. 

30 The Deputy Commissioner: Hearing in this case 
is upon the application of the insurance carrier, who 

has controverted claim for death benefits filed by Mrs. H. B. 
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Wilder, as the surviving wife of Hildren Burton Wilder, 
who, it is alleged, died on May 4, 1939, as a result of in¬ 
juries sustained on May 4, 1939, while employed by the 
Penker Construction Company. 

Claim is also made by the said claimant on behalf of the 
three children of the deceased, Mildred Louise, born on 
September 26, 1924; Naomi Ruth, born on June 25, 1926; 
and Edna Pearl, born on August 6, 1928. 

Claim has been controverted by the employer ancl in¬ 
surance carrier. 

What are the grounds for controversion, Mr. McCjabe? 

Mr. McCabe: That this wasn’t an accidental injury for 
death arising out of and in the course of employment, based 
on the case of Fazio versus Cardillo, No. 7498 in the Qourt 
of Appeals, decided on January 8, 1940. 

The Deputy Commissioner: Will the wages as seated 
in the employer’s report be admitted? 

Mr. McCabe: $21 a week, $3 a day, a 7-day week; 

The Deputy Commissioner: Seven days a week? 

Mr. McCabe: Yes. 

The Deputy Commissioner: Will it be admitted that he 
earned $21 every week in the year immediately preceding 
the injury? 

31 Mr. McCabe: I don’t know how long. 

He has been employed there since March 11, 1939, 
and this took place on May 4, 1939. 

What he earned before that I haven’t the least ideia. 

The Deputy Commissioner: The funeral expenses of 
the deceased amounted to $266.92, and I understand that 
that amount has been paid by the two brothers-in-lajw of 
the deceased, W. H. Collins, and B. R. Buffalo. 

Claim is also made for the funeral expenses in the aniount 
of $200. 

Are there any other facts that may be stipulated or ad¬ 
mitted before we proceed? 

Mr. McCabe: I have the police photographer here; Mr. 
Gullickson, and I thought that we might introduce those 
pictures which were introduced at the Coroner’s Inquest, 
and let Mr. Gullickson go. 

Mr. Ostrow: Before we proceed with that, may I jnake 
inquiry as to whether or not the death is admitted? 


i 
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Mr. McCabe: Yes, Doctor Rosenberg has been subpoe¬ 
naed here. 

Mr. Ostrow: I have no objection to the admission of the 
photographs. 

The Deputy Commissioner: All right, let me have the 
pictures. 

(Thereupon the photographs in question were 

32 handed to the Deputy Commissioner.) 

Mr. McCabe: They are numbered “A” and “B”, and 
I offer them as exhibits on behalf of the defendant, show¬ 
ing where this event took place. 

The Deputy Commissioner: For the purpose of identi¬ 
fication, the first will be received as exhibit 1 for the em¬ 
ployer. 

(Thereupon the photograph in question was received in 
evidence and was marked by the reporter “Respondent’s 
Exhibit No. 1,” and is filed in the office of the Deputy 
Commissioner with the other papers in this case.) 

The Deputy Commissioner: The second photograph will 
be marked as exhibit 2 for the respondent. 

(Thereupon the photograph in question was received in 
evidence and was marked by the reporter “Respondent’s 
Exhibit No. 2,” and is filed in the office of the Deputy 
Commissioner with the other papers in this case.) 

Mr. McCabe: May the doctor be excused? 

The Deputy Commissioner: Yes. 

Mr. Gullickson: Thank you. 

The Deputy Commissioner: The photographs will be 
returned to the insurance carrier and the insurance carrier, 
in turn, will return them to the one to whom they belong, 
to the party who produced them here. 

Mr. McCabe: That is all right with us, Mr. Commis¬ 
sioner, we will see that they get back. 

33 The Deputy Commissioner: All right, you may 
proceed, Mr. Ostrow. 

Mr. Ostrow: I will call Mr. Tarbeck. 

Thereupon J. P. Tarbeck was called as a witness for and 
in behalf of the claimant, and being then and there duly 
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sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Ostrow: 

Q. State your full name, please. A. Mr. J. P. Tarbejck. 

Q. What is your address, please! A. 1434 Monroe Street, 
Northwest. 

Q. Where are you employed! A. The Penker Construc¬ 
tion Company. 

Q. Were you so employed in May, 1939! A. Yes. 

Q. In what capacity! A. Time keeper. 

Q. You are here under subpoena of this Commission^ A. 
Yes. 

Q. Did you bring any records with you pertaining 

34 to the time of H. B. Wilder! A. Yes. 

Q. Do you have that time with you now ? A.| Yes, 
from the time that the man started up until the time of this 
accident. 

Q. What is the date on there? A. He started with us on 
March 11, 1939. 

Q. He was employed until when? A. He was carried on 
our records up until May 3, 1939. 

Q. What is the method of keeping time for the Pinker 
Construction Company? A. That is quite a broad question. 
Q. I would like to have you describe the method. 

Do you have a clock, or do they sign up? How do they 
keep time there for the employees? A. The men, j with 
the exception of the watchmen, draw checks "when they 
start to work in the morning. 

Q. What do the watchmen do? A. They report. 

Q. WTien do they report? A. They report when thev are 
signed up, they are more or less on their honor to be there 
when they are supposed to be ? 

Q. Where do they report? A. They don’t report. 

Q. In other words, when they come on the job! they 

35 start to work? A. No, they relieve the preceding 
watchmen. 

Q. When they come on the premises do they commence 
their employment? A. Not until it is time for thetn to 
start, no. 

I 

| 

i 
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Q. Directing your attention to May 4, was Mr. Wilder 
there that day? A. He was. 

Q. What time did he come there? A. I couldn’t say that, 
I w*as out on the job, I didn’t see him. 

Q. But you know that he was there? A. Not until I heard 
of the accident, no. 

Mr. Ostrow: That is all. 

The Deputy Commissioner: Any cross-examination? 

Mr. McCabe: No questions. 

Examination in Chief 

By the Deputy Commissioner: 

Q. What were his hours? A. From 4 until 12. 

Q. Four p. m. until 12? A. Yes. 

Q. That is midnight? A. Yes. 

Q. And his duties were those of a watchman, is 
36 that correct? A. Yes. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Call the next witness. 

Mr. Ostrow: Mrs. Wilder, will you take the stand? 

Thereupon Mrs. Nella Elizabeth Wilder the claimant 
herein, was called as a witness in her own behalf, and being 
then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and upon examination testified 
as follows: 

By the Deputy Commissioner: 

Q. What is your full name? A. Nella Elizabeth Wilder. 

Direct Examination 
By Mr. Ostrow r : 

Q. Mrs. Wilder, where do you reside? A. 203 West 
Davies Street, Raleigh, North Carolina. 

Q. You are the widow of Hildren Burton Wilder? A. 
Yes, sir. 

Q. Mrs. Wilder, when was the last time that you saw your 
husband? A. It was about a year before he got killed. 
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Q. Since the time of his death had you talked to 

37 anyone regarding the nature of his death, how he 
died? A. I talked to Mr. Calloway. 

Q. Who is Mr. Callow T ay? A. The day watchman &t the 
Penker Construction Company. 

Q. Did you have any conversation with Mr. Callowhy re¬ 
garding the time that Mr. Wilder arrived on May 4, |l939? 

Mr. McCabe: I object. Unless they have subpoenaed 
this man at the present hearing here, that is hearsay, just 
what somebody else told her. 

The Deputy Commissioner: I will admit it, subject to 
support by further evidence. The witness may answer. 

The Witness: I asked him, and he told me that—I asked 
him how it was done, and he didn’t know how it was jdone, 
he seen the fellow just as he hit him, and he heard| him 
arguing. 

He said he didn’t know whether they were arguihg or 
not, he couldn’t understand the words, but he saw the lick, 
and he seen him fall. 

Mr. McCabe: If the Court please, I don’t think that is 
responsive to the question. He asked for the time. 

The Witness: I was fixing to tell him that. 

By Mr. Ostrow: 

Q. Mrs. Wilder, did you have any conversation witji Mr. 
Calloway regarding the time that Mr. Wilder reported for 
work on the day this occurrence took place? A. [Well, 

38 he said he had come on the job and reported to his 
son’s lunch stand, Mr. Calloway’s son, he usqd al¬ 
ways to report to him and let him get off, and then hej went 
up tovrards his work. 

Q. Did he say wdiat time that was? A. He said he was 
supposed to report at four o’clock, he didn’t say whati time 
it was, it was four o’clock, he said that he reported, and he 
was to get off, and he went on to his job. 

Q. Did Mr. Calloway say that he was ready to g<£t off 
when he came there? A. Yes. 

Mr. Ostrow: That is all. 

Cross-Examination 
By Mr. McCabe: 

Q. What was this man’s name that you spoke aboht, the 
watchman? A. Mr. Calloway. 
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Q. Was he a watchman? A. He was the day watchman. 

Q. Do you know’ w T hat time Mr. Calloway got off that day? 
A. No, I don’t, he said that he wras supposed to report to 
him, and he relieved him. In other w r ords, he went on to 
the job, and he just heard about it. 

Mr. McCabe: Mr. Commissioner, have you the mar¬ 
riage certificate showing the marriage there in your 
file? 

39 Mr. Ostrow 7 : Is that an issue in this case? 

Mr. McCabe: It always has been customary to 
prove the fact that she w-as the wife, the widow. 

The Deputy Commissioner: There is a report here 
from the Clerk of the Superior Court of Wake County, 
Raleigh, certifying that W. H. Sawyer and his wife, Mrs. 
W. H. Sawyer, witnessed a ceremony uniting in marriage 
Miss Nella Elizabeth Austin and H. B. Wilder on Sep¬ 
tember 9, 1915. 

By the Deputy Commissioner: 

Q. What was your maiden name? A. Nellie Austin. 

By Mr. McCabe: 

Q. You were married on that day? A. Yes, sir. 

Q. Have you your marriage certificate? A. Yes, I have 
the one the preacher sent me. It wasn’t reported in the 
court house, but I didn’t know that it wasn’t until this 
came up, and I w 7 ent to get my marriage certificate. 

This is what he sent me (producing a paper writing). 

(Mr. McCabe examined the paper in question.) 

Mr. Ostrow’: If this is in issue I w’ould like to intro¬ 
duce it in evidence, I don’t know that it is in issue in this 
case. 

The Deputy Commissioner: I don’t think it will be in 
issue now 7 . 

40 Mr. Ostrow: Very well, sir. 

The Deputy Commissioner: Any further ques¬ 
tions ? 

Mr. McCabe: Yes. 

By Mr. McCabe: 

Q. You have three children under the age of 18 years? 
A. Yes. 
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Q. The child born on September 26, 1924, what is that 
child’s name? A. Mildred Louise Wilder. 

Q. And Marian was born on June 26, 1936? 

The Deputy Commissioner: The birth certificates of| the 
children are here, Mr. McCabe. 

Mr. McCabe: I just wanted to get the names. 

i 

j 

By Mr. McCabe: 

Q. Edna Pearl was born on August 6, 1928? A. Yes. 

Q. How long have you been separated from your hus¬ 
band? A. We were not separated. 

He had to leave town for two years, and he came up here 
and got work, and he didn’t make sufficient money to move 
us up here. 

Mr. Ostrow: I think that is immaterial. There i^ no 
question of divorce or legal separation; as far as the Rec¬ 
ords are concerned, she is the lawful widow of the deceased 
and dependent upon him for support. 

41 Mr. McCabe: You haven’t proven that she jwas 
dependent on him for support. 

Mr. Ostrow: She testified that he worked here while 
she was there. 

Lots of times a man is away from his wife, but that 
doesn’t mean that the wife is dependent on the husbhnd 
for support. 

Mr. Ostrow: If you want it proven, I will prove it. 

The Deputy Commissioner: Proceed. 

By Mr. McCabe: 

Q. When did your husband leave the town of Raleigh, 
North Carolina? A. It was five years prior to the time 
that he got killed. 

Q. He was killed in 1939, that would make it in 19(34? 
A. Yes. 

Q. You say that he was ordered to leave town for [two 
years? A. Yes. 

Q. The authorities ordered him to leave town? A. By 
the police, the judge, it was Judge Barnes. 

Q. Where did he come, to "Washington? A. Yes. 

Q. Has he been in Washington for the past five ye(ars 
preceding his death? A. Yes. 


! 

i 

! 
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42 Q. During that period of time did he contribute 
to your support? A. Yes, sir. 

Q. How did you receive money from him? A. In letters. 

Q. Did you receive money orders? A. Yes. 

Q. Or checks or anything? A. He just sent it through 
the mails. 

Q. How much did he contribute toward your support? 
A. It wasn’t any certain amount, because part of the time 
he wasn’t working. 

Q. Could you give any estimate as to how much he sent 
you a month? A. No, I couldn’t say positively. 

Q. When he was working steadily how much did he send 
you then? A. I couldn’t tell you, there wasn’t any certain 
amount. 

Q. Even when he was working steadily didn’t he send 
you a certain amount? A. No. 

Q. Are any of your children working? A. My oldest 
son is. 

Q. How many children have you? A. Six. 

43 Q. All the other children are over the age of 16? 
A. What? 

Q. The other children in addition to the three whose 
names you gave me, are over the age of 18? A. Yes. 

Q. Are they employed in Raleigh? A. My oldest son is. 

Q. Does he contribute towards your support? A. Yes. 

Q. Do you w T ork yourself? A. No, sir. 

Mr. McCabe: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. When were you born, Mrs. Wilder? A. 1900, the 27th 
of January. 

The Deputy Commissioner: Mr. Ostrow, for your in¬ 
formation, under the definition of the term “widow” un¬ 
der the law, it "will be necessary to show on the statements 
by Mrs. Wilder that she was either living apart from her 
husband for justifiable cause or by reason of desertion, 
or that she was dependent on him at the time of his death 
or injury. 

If you are not prepared to go into that question now, I 
will be glad to give you an opportunity, because this is the 
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first time that it came to my attention that this is- 

44 sue was involved. 

Mr. Ostrow: I didn’t know it was involved either, 
Mr. Commissioner. 

The Deputy Commissioner: If you care to go into it 
any further by examination of this witness, you can do ;so 
at this time. 

Mr. Ostrow: May I do that at some later time? 

The Deputy Commissioner: All right. 

Is there any other evidence for the claimant? 

Mr. Ostrow: That is all. 

The Deputy Commissioner: Proceed, Mr. McCabe, j 

Mr. McCabe: I will call Mr. Calloway. 

The Deputy Commissioner: Before we go into any 
further testimony, it might be well to clarify the issue bn 
the matter of the death not arising out of and in the 
course of the employment. 

That is such a broad statement that I don’t know to just 
what it refers in this particular case. 

Mr. McCabe: We claim that the cause of death here was 
purely a private affair between Whitfield and Wilder. 

The Deputy Commissioner: That death arose out pf 
that altercation? 

Mr. McCabe: Yes, as a result of a blow by Whitfield 
against the jaw and face of Mr. Wilder, and that the fight 
between the two of them—there was only one blow 

45 struck—we expect to prove that that blow was ty 
Mr. Whitfield and that the altercation between thpm 

was a personal affair, entirely a private affair between 
WTiitfield and Wilder and had nothing to do with the em¬ 
ployment and, therefore, had no causal relationship undjer 
that particular section of the act, because that is the w$y 
that it is worded. 

I refer to Section 2, paragraph 2, wherein the term “in¬ 
jury” is mentioned, “accidental injury or death arising 
out of or in the course of employment,” so that is the 
reason for that dissent. 

The Deputy Commissioner: You admit that it arose in 
the course of employment but not out of the employment? 

Mr. McCabe: Suppose we leave that until that can be 
established. 
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The Deputy Commissioner: It is better to define the 
issues at the beginning, in order that we may save time. 

Mr. McCabe: I don’t know the exact time, and counsel 
has put in evidence here as to the time, so of course he has 
raised that question, because he has put evidence on about 
the time to show the time that this thing took place. 

I don’t know the exact time that it took place. 

The timekeeper testified that he came to work at four 
o’clock, but I will ask the witnesses just when it did take 
place, before or after he went to w'ork, I don’t know. I 
think the witnesses will prove that, in view of the 

46 fact that that was raised by the claimant. 

The Deputy Commissioner: All right, proceed. 
Mr. McCabe: I will call Mr. Calloway. 

Thereupon William A. Calloway was called as a wit¬ 
ness for and in behaf of the respondent, and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and upon examination testified as 
follows: 

Direct Examination 
By Mr. McCabe: 

Q. On May 4, 1939, by whom were you employed? A. 
The Penker Construction Company. 

Q. What was your position? A. Day watchman. 

Q. What time did you go to work? A. Seven o’clock. 
The Deputy Commissioner: In the morning? 

The Witness: Seven a. m. 

By Mr. McCabe: 

Q. What time would you ordinarily get through? A. 
Normally at three-thirty. 

Q. Did you know Mr. Wilder, the deceased? A. Yes. 

47 Q. Did you also know Robiel Whitfield? A. Yes. 
Q. W’hat position did Whitfield hold with that 

company? A. He was clerk, office clerk. 

Q. What position did Mr. Wilder hold? A. Night 
watchman. 

Q. Calling your attention to the afternoon of May 4, 
1939, did you have occasion to see Mr. Wilder that after¬ 
noon? A. Mr. Wilder came on the job, I don’t remember 
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what time, but at the time that he came dowm I was at the 
lunch room on the property near the office. 

I had a couple of trucks that I had to take care jof, in 
connection with my duties as watchman, and I Avas looking 
for those trucks to come in with material, and I was placing 
them. They were oil and gas trucks that came in w;th oil 
and gas for the company. 

I was waiting for the oil truck that -was coming ih with 
fuel oil at that time. Ordinarily I left there between three- 
thirty and four if I had nothing further to do. 

At this time I did, I was waiting for the oil truck. | 

Mr. Wilder came in and came down to the lunch ! room 
where I was sitting on a box. He stopped at the lunch 
room and had some lunch, I don’t know just what, had it 
put in a bag, a little paper bag. 

He came out and he called me to one side—there! were 
other men there—and we had a little conversation 

48 with regard to some particular work that lip had 
been looking after down there on the job. 

After he had talked a few minutes he said, “Well!, it is 
about time for me to go down to the rock pile,” his| place 
of employment was there, east of the old bridge. 

Q. For the purpose of identification, when you say “old 
bridge,” what does that bridge go over? A. The old 
bridge is now torn down, but it was the bridge that went 
across the Anacostia River at Pennsylvania Avenue, just 
east of the new bridge that was in the course of construc¬ 
tion at that time. 

Q. The work which you were engaged in there w^s the 
construction of the new bridge? A. Yes. 

Q. After he started away from you, down toward the 
rock pile, tell the Commissioner what you saw then.! A. I 
was standing out in front of the lunch room and it waS after 
I had talked to him and I happened to be looking |in his 
direction, in the direction he had taken after he left njie and 
passed the office, going down to where he was employed. 

That was his position on the job, down in that direction. 

After he had passed the office building and the tool room 
I noticed him stop and turn around. 

I wasn’t watching him in particular, there was jsome- 
tliing else on my mind, but I noticed him stop and 

49 turn around there in the road. 
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A few seconds after he had stopped Whitfield came down 
there in front of the office. 

I couldn’t see Whitfield, of course, until he came down 
past the office, he was in my line of vision past the rear of 
the office. 

He walked over to Wilder and stood facing him. I 
couldn’t hear anything, of course, from that distance, but 
I knew that there was some conversation, I could tell from 
their actions, but what it was about I don’t know. 

After a few seconds, I would say less than a minute, 
Whitfield struck Wilder in the mouth, or near the mouth, 
with his right hand. 

Q. What happened to Wilder? A. Wilder kind of stif¬ 
fened and fell backwards, and when he struck he struck 
like a rocker on a chair, he seemed to be stiff when he 
struck, and he rocked backwards. 

Q. We discovered afterwards that he had struck his 
head against a rock which was imbedded in the road. 

What the conversation was I don’t know, of course, I 
was too far away to hear. 

Q. What did you do then? A. As soon as I seen Whit¬ 
field come down and stop in front of Wilder, I seen that 
they were talking, and I started in toward them, but I 
hadn’t taken more than one step, I was still looking 
50 at them when Whitfield struck him. 

Q. Why did you start toward them? A. I knew 
that there had been some trouble between them, I didn’t 
know what it was, I didn’t know it was that serious, but I 
knew that there had been a little difficulty between them. 

Q. Do you know what the difficulty was? A. A short 
time before that Wilder reported to me that Whitfield was 
trying to make him pay for getting him a job. 

Q. Did he say how much he owed him? A. He said he 
was to pay Whitfield $10 for getting him a job, and he 
asked me if he had any right to pay it. 

Q. That is, Mr. Wilder asked you ? A. Wilder asked me 
if he had any right to pay it, yes. 

Q. What did you tell him? A. I told him that if I knew 
of anybody buying a job or selling a job there I would 
turn them in to the office, I didn’t care who it was. 

Q. Before you saw the blow struck by Whitfield did you 
have any conversation with Whitfield as to what he was 
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trying to do? A. A few davs before that I talked to Whit- 
field, and he told me, I think—well, I told him that I 
thought he was in wrong, to forget it, and if he didn’t |he 
might have some trouble. 

51 Q. What did he tell you? A. Well, he got hot¬ 
headed and said a few words that didn’t amountjto 

much. 

Q. What did he say? A. He asked me what I was look¬ 
ing for, “a punch in the nose?” and I told him I woiild 
be tickled to death if he could give it to me. 

Q. Did he make any threats to you against Mr. W 7 ildejr? 
A. Only he said that he owed him some money besides 
that. 

i 

By the Deputy Commissioner: 

Q. Who owed who some money? A. Wilder owed ‘Whit¬ 
field. 

Q. Whitfield told you that Wilder owed him some 
money ? A. Whitfield told me that Wilder owed him soipe 
money besides that, and I told him, I said, “I know Jie 
does, he owes me money, and so do you, but he will pay it 
when he gets a chance, the same as you will pay me when 
you get a chance,” that is all there was to it. 

By Mr. McCabe: 

! 

Q. What threats did he make, if any? A. He said if |ie 
didn’t pay him lie was going to punch him in the nose, ai^d 
I said, “No, you had better not because you will get jn 
trouble, you don’t own the place, you know, there might 
be trouble over your job,” so he laughed about jit 

52 and went on, that was all that was said about it. | 

Q. Right after this fray took place, when you gjDt 
there, when you got to where the two men were, one was 
lying in the road? A. Yes. 

Q. Did you have any conversation with Whitfield? A. 
I did. 

Q. What did you say to him? A. I grabbed him by the 
arm and said, “What the hell did you do that for?” aijid 
he said, “Oh, I lost my head.” 

I looked at Wilder, and I said, “Go call a doctor.” 

Q. What was the appearance of Wilder then? A. I^e 
seemed to be unconscious. 

i 

| 

i 
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Whitfield started toward the office, and I said, “Hurry 
it up, call a doctor, the man is hurt.” 

He went as fast as he could into the office to call a doctor, 
which he did, he called a doctor and an ambulance both, 
and he came back out. 

I went in the office before he came out, to see that he had 
called a doctor. 

I had noticed Mr. Wilder out there, and I decided that 
he "was hurt worse than I thought he was, and I went in to 
see if they were getting a doctor. 

Mr. Walsh was in there and he said that they were try¬ 
ing to get a doctor. 

53 I told him to call Casualty Hospital, that they 
would send one down right away. 

Mr. Walsh called Casualty Hospital, but in the mean¬ 
time Whitfield had got hold of some other ambulance, I 
don’t know who it was, but they both got down there. 

Q. Was Mr. Wilder taken away? A. I went back out 
to where Mr. Wilder was lying on the ground and some 
one, I think it was my son and some one else, got some 
ice vrater out there and they Avere bathing his head, trying 
to bring him to. 

The doctor was there in a little while, and when I went 
back out again he had raised Mr. Wilder up into a sitting 
position. 

The Deputy Commissioner: Is all this important? 

Mr. McCabe: Not unless the Commissioner is interested 
in it. 

The Deputy Commissioner: Let us proceed. 

By Mr. McCabe: 

* 

Q. Eventually Mr. Wilder was taken away? A. Yes, 
sir, the doctor said, “Take him home,” he wasn’t hurt 
bad. 

Q. Did you see Mr. Wilder again? A. No, not after he 
was taken away. 

Q. When Mr. Wilder was standing there, what was the 
position of his hands, as you saw it? A. Well, 

54 Wilder had a lunch bag in his left hand, hanging 
down to his side, and his right hand was hanging 

down to his side, also. 
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Q. Could you tell with which hand the blow was struck? 
A. The blow was struck with the right hand. 

Q. What kind of blow was it? A. It is commonly known 
as a “round house,” he hit pretty hard. He was standing 
not exactly facing him, with his left side more toward hjim 
than exactly facing him, but he swung with his right hand, 
and he swung from underneath, he came up with a prejtty 
hard swing. 

Q. How big a man was Mr. Whitfield? A. I w r ould iay 
he weighed around 150 pounds, about 5 feet 10. 

Q. How big a man was Mr. Wilder? A. Well, he yras 
not quite as tall as Mr. Whitfield but he was much heavier, 
I will say he weighed about 225 or 230 pounds, very stdut. 

Mr. Whitfield had one artificial leg. 

Mr. McCabe: That is all. 

Cross-Examination 

i 

i 

By Mr. Ostrow: 

Q. Mr. Calloway, the restaurant that you mentioned, 
where is that situated? A. Just west of the office 
55 building of the Penker Construction Company. 

Q. It was located upon the grounds on which the 
Penker Construction Company was working, is that right? 
A. Yes, sir. 

Q. Where was the rock pile that was mentioned by ycju? 
A. From that office possibly 300 or 400 yards, 300 yarjds, 
possibly, from that office. 

Q. Now, Mr. Calloway, was it always the custom when 
Mr. Wilder would come on the job that you would leave? 
In other words, he relieved you? A. No, Mr. Wilder 
didn’t relieve me, he didn’t relieve anyone. 

No one was there during the day time, the w'atchrr^an 
was the only one on the east end of the yard at night, j 

There was no watchman there in the daytime. I was 
the only watchman in the daytime, there were three watch¬ 
men came on at night, at four o’clock, Mr. Christianson,;he 
is the one that relieved me, and he stayed at the office, £he 
tool room, rather, in the same building by the office. 

Q. Where were the watchmen supposed to report when 
they came on to "work? A. They were supposed to report 
on the job where they worked. 

I 

i 
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Q. Where did you report? A. I reported at the 

56 office where I came on at seven o’clock in the morning. 

Q. Where did the other watchmen report? A. 
There had never been any designation as to where they 
were to report, they were to just come on to the job at that 
time. 

Q. They would just come on the job? A. Yes, they would 
come on the job at four o’clock, they were on their honor 
to be on the job at that time. 

Q. Mr. Calloway, I understood you to testify that you 
ordinarily left there at three-thirty, but you had a couple 
of trucks that you were waiting for? A. Yes, almost every 
day. 

Q. Directing your attention to May 4, 1939, what time 
were you ready to leave? A. About five o’clock that day. 

Q. What time did this occurrence take place, that is, 
between Mr. Wilder and Mr. Whitfield? A. I couldn’t 
state definitely, but it was after three-thirtv, it was after 
Mr. Christianson came in at three-thirty, he reported at 
three-thirty and went into the tool room, it was after he 
came in, but I couldn’t say whether it was fifteen minutes, 
half an hour, or twenty-five minutes after, I don’t know. 

I had no occasion to know what time it was, any 

57 more than just that Mr. Christianson had come in 
at three-thirty. 

Q. Do you recall how long you stayed on the grounds 
after this occurrence? 

Mr. McCabe: Do you mean when it started or after it 
had ended? 

Mr. Ostrow: Well, it was very sudden. 

The Deputy Commissioner: If he can answer, let him 
answ r er. 

The Witness: I was there until—how long after five 
o’clock I don’t remember. 

By Mr. Ostrow: 

Q. How long did you stay there after this occurred, after 
this fight occurred? A. Until after five o’clock. 

Q. How many minutes did you stay there after the fight 
occurred before you went home? A. I don’t know. 

Q. Would you say it was fifteen minutes? A. It was 
longer than that. 
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Q. Would you say it was twenty minutes? A. I viould 
say it was an hour, at least. 

Q. Would you say it was about an hour? A. I wiould 
say it was at least an hour. 

I might add that after I left there at about five o’clock 
I was gone for a while, and then I came back, and 
58 I was there until after six, I had to get some oijie to 
take Wilder’s place. 

Q. Do you recall talking to Mrs. Wilder subsequent to 
this occurrence? A. Yes. 

Q. You heard her testimony here? A. Yes, I did. 

Q. Is that exactly what occurred? A. Nearly, I wouldn’t 
say exactly. 

Q. Was that substantially the way it was? A. iThat 
was the substance of it, but I wouldn’t say it was exactly, 
probably she misunderstood some things, but it was prac¬ 
tically the same, it was practically the conversation that I 
had after I met her down there. 

Mr. Ostrow: That is all. 


Redirect Examination 

By Mr. McCabe: | 

Q. I will show you a picture here, Mr. Calloway, that I 
think will help the Commissioner understand the locations 
involved in this occurrence. 

I will show you Respondent’s Exhibit No. 2 (handihg a 
photograph to the witness), and I ask you if you can ^how 
the Commissioner where you were standing when this jtook 
place—looking at Respondent’s Exhibit No. 2 will you!first 
show the Commissioner where you were standing?! A. 
Right about where that man is there (indicating). 


59 By the Deputy Commissioner: 


Q. In the background of the picture? A. Yes, thet'e is 
the lunch room (indicating). 

By Mr. McCabe: 

Q. I will withdraw that question. 

I think this will clear it up a little bit better: 

I will show you Respondent’s Exhibit No. 1 and ask you 
to show the Commissioner there where you were standing. 
A. Yes, right about here (indicating). 
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Bv the Deputy Commissioner: 

Q. How would you describe that place, in front of 
what? A. This is the lunch room (indicating). 

Q. Right in front of the lunch room? A. Yes. 

By Mr. McCabe: 

Q. This is the east end of the lunch room? A. Yes, and 
this is the west end here (indicating). 

The lunch room faces south, this is the west and this is 
the east end (indicating). . 

Q. You were at the east end of the lunch room? A. Yes, 
I had been sitting on a box near the lunch room when Mr. 
Wilder came down, and I stepped out here (indicating) 
away from the men here (indicating), and I was standing 
about here (indicating), possibly five or six feet in front 
of the lunch room near the east end of it. 

60 Q. Do you know how far it was from where you 
were standing down to where the fight occurred? A. 

I stated— 

Q. (Interposing) Have you measured it? A. Yes, after¬ 
ward. 

Q. What was the distance? A. 195 feet, I believe it was. 

Q. Can you show the Commissioner on this picture—I 
am still talking about Respondent’s Exhibit No. 1—as to 
where these two men were standing when Whitfield struck 
Wilder? A. Just beyond this pole with the ladder steps 
nailed on the pole. 

That is at the southeast end of the office, they stood in 
the road just beyond that, probably 25 feet from the pole, 
or 30 feet, something like that. 

Q. When he described the office, did Mr. Whitfield come 
from behind that office when you saw Mr. Wilder stop— 
is this the office (indicating) ? A. Yes, right there. 

Q. He came from here (indicating). I am referring to Re¬ 
spondent’s Exhibit No. 2? A. Yes, this is the east of it and 
this is the west (indicating) part of the office, facing the 
railroad. 

Mr. Wilder came in here back of the office (indi- 

61 eating) and Mr. Whitfield’s office is about the center 
of the building right near the window there. 
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Q. You mean that his desk was near the window? A. 
Yes, his desk was near the window. 

Q. At about the center of the building? A. Yes, abbut 
the center there, the entrance is in front, and he came but 
of the front entrance and came around the building w T }ien 
Wilder came this way, and when Wilder stopped, evidently 
Whitfield had called him, because he stopped there and 
turned around, and I seen Whitfield come down here (indi¬ 
cating). 

Q. Show us on the picture. A. They were standing rijght 
here when the blow was struck (indicating), approximately 
where that saw horse is there (indicating), I think that >kras 
placed there. 

Q. What is this (indicating) a road? A. This is a rj>ad 
that we had to come down here, there is a road through 
there, we had it swung out here (indicating). 

The Deputy Commissioner: Just answer the question.; 

The Witness: Yes, this is a road. 

Mr. McCabe: That is all. 

Re-Cross-Examination 
Bv Mr. Ostrow: 

Q. Mr. Calloway, you say that this is a road (indicia t- 
ing) ? A. Yes, sir. 

62 Q. Made by whom? A. By the Penker Construc¬ 
tion Company. 

Q. For their own use? A. No, for the use of the puljlic, 
after we closed the road up here (indicating). 

Q. They made and used that road, and this road Ncas 
within the enclosure that the Penker Construction Company 
was working on? A. The road was detoured, we closed this 
road (indicating). 

Q. This was within the area that the Penker Construction 
Company was working in? A. Yes. 

Q. You say that Mr. Wilder told you at that time that 
he was going to the rock pile? A. Yes. 

Q. In which direction was he going? A. That way (in¬ 
dicating). 

Mr. McCabe: What direction is that? 

Mr. Ostrow: That is east. 
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By Mr. Ostrow: 

Q. In other words, he would be going this way (indicat¬ 
ing)? A. No, this way (indicating), he had to come down 
this way (indicating). 

63 Q. That would be around on the other side? A. He 
had to come through the old bridge, right through 

there (indicating). 

Q. Mr. Calloway, how many watchmen were employed 
there? A. One in the day and three at night, one at mid¬ 
night. 

Q. What are the duties of watchmen there? A. Different 
duties for each one. 

Q. What are your duties, for instance? A. To look after 
the property around there through the day, the grounds 
there, look after the material coming in, and direct traffic 
of trucks coming in. 

Q. What were Mr. Wilder’s duties? A. To look after 
the storage yard at the east end of the property. 

Q. To see that nothing -was stolen or taken away? A. 
Yes. 

Q. Are any of the watchmen armed with guns? A. No. 
Q. In the event that you would see some one taking any 
property off of another section of the lot, would it be your 
duty to prevent it from being taken away, was that your 
job, to protect the property? A. Yes. 

Q. So if Mr. ’Wilder or any other watchman were to see 
anything taken from any portion of the property 

64 occupied by the Penker Construction Company, it 
would be their duty to stop them? A. Yes, naturally. 

Mr. Ostrow: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Did your duties as watchman consist of approximately 
the same duties as Mr. Wilder’s? A. Approximately, I had 
some additional duties, we had material coming in through 
the day, and we didn’t have any coming in at night, and I 
looked after the trucks coming in during the daytime. 

Q. How long were you employed there? A. From No¬ 
vember, 1938, to July, 1939. 

Q. What was your rate of pay? A. $21 a week. 



PENKER CONSTRUCTION CO. VS. CARDILLO. j 41 

I 

Q. The same as Mr. Wilder’s ? A. Yes. 

Q. Did you work a 7-day week? A. Yes. 

Q. Were vou x>aid $21 each week that you worked? A. 
Yes. 

Q. Was there any time off for any reason, when theiwork 
stopped or suspended or when you didn’t work? A. No, 
but I was off a day once in a while, I could get 

65 some little time off, if I wanted it off for personal 
reasons I could get off. I was allowed a little j time. 

Q. Did they deduct from your salary for that littlej time 
that vou had off? A. No. 

w 

Q. In other words, that was a steady salary of $21 a 
week? A. Yes. 

Q. With respect to your statement about Mr. Wildef tell¬ 
ing you that Whitfield wanted $10 for getting him a job, 
that is not quite clear to me. 

What did Wilder mean by what he told you, and jwhat 
job did he refer to? A. His job as watchman. 

Q. For the Penkcr Construction Company? A. Yes. 

Q. In other words, Mr. Wilder told you that Mr. lYhit- 
field got him the job as w’atchman there? A. Yes. 

Q. And Mr. Whitfield asked $10 for getting him thje job 
there? A. Yes, sir. 

Q. Did Mr. Wilder tell you that he had refused tci pay 
Whitfield $10? A. He asked me whether he bould 

66 pay it or not, he said that he hadn’t paid it yet, and 
he asked me what he could do about paying it. He 

said he didn’t think that he had any right to pay hind. 

I considered it a personal matter, and I didn’t make any 
report about it, but I gave him what I thought was good ad¬ 
vice, I said that if I thought he was paying for a job or 1 any¬ 
one was collecting for a job around there I would turn 1 it in 
to the office, I thought a man earned what he got "without 
paying anyone else for it. 

The Deputy Commissioner: That is all. 

Mr. McCabe: Would you want this witness any lpore, 
Mr. Ostrow? 

Mr. Ostrow: No. 

The Deputy Commissioner: Then he may be excused. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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Mr. McCabe: I will call Mr. Harrig. 

Thereupon Benjamin W. Harrig was called as a witness 
for and in behalf of the respondent and being then and there 
duly sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. McCabe: 

67 Q. Mr. Harrig, wdiat position do you hold wdth the 
Penker Construction Company? A. I am superin¬ 
tendent. 

Q. Of construction? A. Yes, in charge of the job. 

Q. During the year 1938 was your construction company 
constructing a bridge over the Anacostia River? A. Yes, 
but it was in 1938. 

Q. That was at Pennsylvania Avenue? A. Yes. 

Q. Directing your attention to May 4, 1939, do you re¬ 
member an incident when Mr. Wilder vras struck? A. I do. 

Q. On that day where were you? A. I was in the office at 
that time. 

Q. Can you give the Commissioner any idea as to when 
that happened? A. It was around four o’clock, the exact 
time I wouldn’t know. 

Q. Did you see the blow struck? A. I did not. 

Q. Do you know who struck the blow? A. I didn’t see 
it struck, but I know that Whitfield struck the blow, from 
his admission and from hearsay on the job. 

68 Q. How soon after the blow was struck did you 
get there? A. It must have been about—I will ex¬ 
plain it this way: We were in the office discussing the work 
that had been done during the day and we were discussing 
what we were going to do at night. 

W’hitfield rushed in the office and said that he had hit a 
man and he was trying to get a doctor. 

I said, “How badly is he hurt?” I was under the im¬ 
pression that it was an automobile that he had struck him 
with, and he said, “Well, I think I killed him.” 

I said, “Don’t bother with the doctor, get an ambulance, 
quick. ’ ’ 

They got a doctor, I told them how to get an ambulance 
and what ambulance to get, I told them to call an ambu- 
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lance and have him taken care of, and then get the dpctor. 
Then I went outside. 

Q. When you got outside what did you see? A. I saw 
Wilder lying out there on the ground, and quite a few men 
were around there. Wilder wasn’t dead, in fact, h^ ap¬ 
peared to be knocked out more than anything else. 

At that time I understood that there had been a j blow 
struck, up until that time I didn’t pay any attention to! that, 
I was just trying to take care of the man more than! any¬ 
thing else. 

Q. How long was it before Mr. Wilder’s bod^ was 
69 removed? A. I would say it was about 30 imputes 
from the time that it was actually brought to njy at¬ 
tention until the body was taken away. 

Q. Did you talk to Mr. Whitfield after the man hadjbeen 
removed? A. The doctor came there, and they were £oing 
to take him to his home where he stayed, they were going 
to take Mr. Wilder to his home. 

Whitfield started in his car, he was going to Wilber’s 
home with Wilder. 

Then I found out that there had been an argumeiit, so 
when I found out that there had been a blow struck, 
when I found that out I started out to get Whitfield Iback 
into the office, and I got him in there and found out ^vhat 
it was all about. 

That was the first intimation that I had that it was j any¬ 
thing about an argument or a blow. 

I got Whitfield into the office and asked him whjat it 
was all about. 

Q. What did Whitfield say? A. He said that he struck 
Mr. Wilder in an argument, that he lost his head and 


struck him. 

He didn’t tell me at that time just what for. I askedj him 
what it was about and he said that Wilder owed him some 
money. 

I said, “That is no reason to hit the man,” | and 
70 he said, “Well, I just lost my head and hit hint.” 

Q. Did he say how long he had owed him money? 
A. No, he didn’t at that time. 

Q. Did you have occasion to talk with Whitfield at a later 
date? A. Yes, after this occasion when the thing had been 
brought out at the grand jury— 
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Q. (Interposing) You mean at the Coroner’s office? A. 
Yes, at the Coroner’s office, and then before the grand jury, 
Whitfield came back to the office and asked me for his job 
back, he said that he was in a jam and needed the money, 
and he asked me if I wouldn’t give him his job back. 

I said I wouldn’t give him his job back because in the 
meantime I found out that the money in question was for 
pay to get a job. 

Q. What money in question? A. The money that Wilder 
owed him was money that Wilder had promised to pay him 
for getting him a job. 

By the Deputy Commissioner: 

Q. For Whitfield’s getting the job for Wilder? A. Yes, 
and I will explain that. 

We had a lot of granite facings out there for that bridge, 
and as soon as the weather got pretty good there was quite 
a few children around there playing around that granite, 
so we figured that we would put another watchman 
71 on in that location from four o’clock until midnight 
—that would be the time that the children would be 
apt to damage the granite, and Walsh, the clerk there, had 
a list of men available, and I said, “Call one of them up,” 
and Whitfield spoke up and said, “I have a friend who 
needs a job and he would make a good watchman, I can 
recommend him. ’ ’ 

I said, “Give him the job, call him and give him the 
job,” and Whitfield got Wilder and Wilder reported for 
work. 

I had no idea at any time that there was any money in¬ 
volved in Wilder’s getting the job. 

By Mr. McCabe: 

Q. Would your company—You are the superintendent 
of construction—permit any such practice? A. No. 

Q. Any practice of allowing anybody to charge anybody 
for getting them a job? A. No, that is something I wouldn’t 
countenance. 

Mr. Ostrow: Don’t you think they wouldn’t! 
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By Mr. McCabe: 

Q. Did you discuss that with Wilder when he came ijiack 
for his job? A. Yes, I asked him about it, I said th^t I 
had heard that he had demanded money from Wilder for 
getting him a job, and he admitted it. 

I said, “That is the only reason why you couldn’t 

72 get a job here,’’ I said that as far as the mistakes 
or anything else was concerned, that was 0. K., I 

would take that into consideration, but that is one thing I 
wouldn’t countenance. 

Q. For the purpose of the record I will show you re¬ 
spondent’s Exhibit No. 2, and for the information of j the 
Commissioner, is this the office you w’ere in (indicating)? 
A. Yes (examining the photograph in question). 

Q. When Whitfield came running in? A. Yes. 

Q. Where is Whitfield’s desk located? A. May I dj*aw 
on this with a pencil ? 

Q. No. A. This office is petitioned off here (indicating). 
This is the front office w T here the engineer and my assistant 
superintendent have their sections, and the center portion 
w’as a joint office, and Whitfield’s desk was about at this 
window here (indicating) this is my office (indicating), gnd 
there is a window’ back here (indicating), and the foiirth 
window’, that is w’here Whitfield’s desk w’as. There ijs a 
switchboard there, a typewriter desk, and that w’as j his 
station. 

Q. The testimony has been that Wilder left in front of 
this soft drink place, went past the back part of your oflfice 
down tow’ard the road where the fight took place. 

Now, is it possible that while Whitfield W’as at his desk 
he looked out and saw’ Mr. Wilder going by? j A. 

73 Yes, sir. 

The Deputy Commissioner: Is that all? 

Mr. McCabe: Yes, that is all. 

I 

Cross-Examination 
By Mr. McCabe: 

Q. You are the superintendent of construction? A. Yes. 
Q. Having charge of all the watchmen? A. Yes, sir.| 


i 
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Q. What are the duties of your watchmen? A. Watch¬ 
men have certain sections there to watch over. 

In some sections we had three watchmen, and in another 
section we had one, and in some places we had two. 

Q. What is the duty of your watchmen—to protect any 
and all property there belonging to the Penker Construc¬ 
tion Company? A. It is, excepting that the watchmen at 
no time are asked to risk their lives, thev have been in- 
structed that if there is any trouble, the first thing to do 
is to call the police, none of them are armed. 

Q. It is their duty to protect any and all of the prop¬ 
erty on the ground of the Penker Construction Company? 
A. Yes. 

Q. Where this occurrence took place, that was on the 
property of the Penker Construction Company? A. 
74 It is a public road that we had to maintain. 

Q. You placed that road on there? A. We had 
to maintain access to the property below us there. 

Q. That was the only way that Wilder could get over 
there, through that road there? A. There is the possibil¬ 
ity that he could have gone parallel to the railroad prop¬ 
erty down there (indicating). 

Q. But that property was used by the employees of the 
Penker Construction Company, was it not, including that 
road? A. Yes, it was used as passage, yes. 

Mr. Ostrow: That is all. 

Redirect Examination 
By Mr. McCabe: 

Q. Is that road maintained by the District of Columbia? 
A. The road is not maintained by the District of Colum¬ 
bia, no. 

Q. Was there a road there when he started? A. Yes, 
there was. 

Q. When you got that property for the purpose of doing 
your construction there, did you have to leave that road 
open? A. We had to leave that road open or maintain an¬ 
other road. 

Now, in the construction of one of our piers there (indi¬ 
cating), near the railroad track, our footings went 
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75 out into the road itself, and we had to detour tjiere 
and maintain that road and put the traffic back there 

until later on. 

Q. It was on that detour that this happened? A. lYes, 
where the thing occurred. 

Q. When you -went out of the office that day the lj»ody 
was there on that detour? A. Yes. 

Further Re-Cross-Examination 

i 

By Mr. Ostrow: 

Q. That is in the enclosure of the Penker Construction 
Corporation grounds used for the purpose of constructing 
a bridge, was it not? A. Will you explain just what you 
want by that question? 

It is a public road, we had always used that public r^ad. 
Q. And you had materials on both sides of the roadj did 

you not ? A. Yes. 

•» 

Q. You were using both sides of that road? A. Yes. 
Examination in Chief 

i 

By the Deputy Commissioner: 

| 

Q. That road is on the premises of the employer?! A. 
Yes. 

Q. In other words, that road here (indicating)— A. ;(In- 
terposing) No, it runs parallel to the railroad tijack. 

76 Q. But this is a passageway, I am referring to 
Exhibit 1 for the respondent— A. (Interposing) 

This is property that we leased, the road itself run$ up 
here. 

Q. But this passageway is the property of the employer 
(indicating)? A. Yes. 

Q. This is the road that Wilder took when he met Whit¬ 
field, on this road here (indicating) ? A. Yes, he went past 
the back of our office—that is not of my own knowledge, I 
didn’t see him do it—I believe I could explain that |if I 
knew just what you want to know. 

The road is in front of our office here (indicating), |and 
the permanent road is right here (indicating), and tjiere 
is a pier here, and when we started our foundations! the 
foundations were out into the road, and the road was de- 
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toured around this way (indicating), we detoured it back 
here (indicating), until the pier was finished. This road 
was in front of the pier after that, as originally. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. McCabe: I will call Mr. Walsh. 

77 Thereupon, Charles J. Walsh w’as called as a wit¬ 
ness for and in behalf of the respondent, and being 

then and there duly sw’orn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

By the Deputy Commissioner: 

Q. What is your full name? A. Charles J. Walsh. 

Direct examination 
Bv Mr. McCabe: 

Q. Mr. Walsh, on May 4, 1939, what w’as your position 
with the Penker Construction Company? A. Chief clerk. 

Q. I will ask you this question: At that time w’ere you on 
a Penker Construction Company job? A. That is correct. 

Q. On Pennsylvania Avenue bridge at Seventeenth and 
H Streets? A. Seventeenth and Pennsylvania Avenue? 

Q. Pennsylvania Avenue; yes. Do you remember an in¬ 
cident in which a blow w^as struck resulting in the death of 
Mr. Wilder? A. Yes, sir. 

Q. Where were you at that time? A. In was in the Dis¬ 
trict Engineer’s office. 

78 Q. Whom w r ere you with? A. With one of the in¬ 
spectors. 

Q. What w’as the first that you knew about it ? A. When 
that man came in the office and said some one w’as struck. 

Of course, 1 came dowm there and went into our office, 
and there were tw’o or three fellow’s on the phone trying to 
call doctors and ambulances, and I grabbed one of the 
phones and called Casualty Hospital, I think it w’as. 

Q. Did you know’ who w’as struck? A. No, I didn’t know 
w r ho was struck at that time. 
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Q. When did you find out who was struck? A. I wjould 
say it was a short time afterwards, a short time after things 
quieted down. 

Q. When you went into the office and learned that some¬ 
one was struck, what time was it? A. I wouldn’t knovjr the 
exact time, 1 think between a quarter of four and four 
o’clock. 

Q. Did you go out there at any time? A. Yes. 

Q. When you went out there what did you see? 4- I 
saw Mr. Wilder out there in a sitting position. 

Q. Did you find out who struck the blow? A. Yes, I 
found out afterwards. 

Q. Who told you, how did you find out who struck 
79 the blow? A. Robey Whitfield, himself, told mejthat 

he struck Wilder. 

Q. Did he say what he struck him for? A. Well, he didn’t 
say at that time, but after the ambulance had left and; Mr. 
Whitfield was going up the hill, 1 don’t know what hejwas 
going up there for, I guess to get in the machine, or some¬ 
thing, Mr. Harrig called him in the office and wanted to 
know what it was all about, and Whitfield said, “Mr. Har¬ 
rig, I just lost my temper, he owed me some money and I 
lost my temper.” 

Q. Did he say what he owed him money for? A. Not at 
that time, no. 

' 1 

Q. Later on, did he say? A. Well, 1 don’t know exactly 

how many days afterwards it was, but Whitfield came jinto 
the office and tried to get his position back, and I heart! the 
conversation between Mr. Harrig and him, and Mr. Hajrrig 
said that it wasn’t on account of striking the man bust on 
account of taking pay for getting a job, he understood ithat 
he had taken money to get this mail a job. 

Q. Did he ask Whitfield if that was true?, A. Yes. j 

Q. What did Whitfield say? A. He said it wds. 

SO Q. Did he say that was why he hit him? A. Yes, 
over some money that he owed him. 

Mr. McCabe: That is all. 

Mr. Ostrow: No questions. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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The Deputy Commissioner: Call the next witness. 

Mr. McCabe: Doctor Rosenberg should be here, he is un¬ 
der subpoena. 

The Deputy Commissioner: Is that all the witnesses you 
have? 

Mr. McCabe: I have another witness, but it is just cor¬ 
roborative testimony. 

The Deputy Commissioner: A subpoena was sent to Doc¬ 
tor Rosenberg by registered mail. 

I will have my secretary cheek up on it. 

Mr. McCabe: I just had him called, and his secretary 
said that he was on his -way. 

The testimony of Doctor Rosenberg will be very brief, 
probably only about five minutes. 

The Deputy Commissioner: That is all you have until he 
arrives? 

Mr. McCabe: Yes. 

The Deputy Commissioner: We will take a recess 
81 until Doctor Rosenberg arrives. 

(Thereupon a short recess was taken, after which the 
following occurred:) 

The Deputy Commissioner: You may put the widow on 
w'hile we are waiting for Doctor Rosenberg, Mr. Ostrowr. 

Mr. Ostrow: Very w T ell. 

Thereupon Mrs. Nella Elizabeth Wilder, the claimant 
herein, w*as recalled as a witness in her own behalf, and 
having been previously duly sw T orn by the Deputy Commis¬ 
sioner, resumed the witness stand and, upon examination, 
testified as follow’s: 

The Deputy Commissioner: You are still under oath, 
Mrs. Wilder. 

The Witness: Yes. 

Further Direct Examination 
By Mr. Ostrow* 

Q. When wrere you married, Mrs. Wilder? A. In 1915, 
on the 9th of September. 

Q. And you lived together with your husband until when? 
A. Until he w’as sentenced out of town. 

Q. On what charge was he sentenced out of town? A. 
Drunk, he had been continuously on whiskey. 
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Q. So the Court ordered him to stay out of town 

82 for a period of how long? A. Two years. 

By the Deputy Commissioner: 

Q. When was that court order? 

You lived with him until the court ordered him to l^ave 
town, but when "was that? A. In 1934, in May, I think—I 
beg your pardon, it was in May that he left, he stayed a 
few days to get things straightened out. 

By Mr. Ostrow: 

j 

Q. Did he come back and be with you just that tijne? 
A. No, sir, but he would often write and ask me to trjr to 
help him save, and he would try to save all he could, to I get 
us enough money to come up here to Washington, because 
he couldn’t face coming back to Raleigh. 

Q. Did he tell you why he didn’t want to come back to 
Raleigh? A. Because he was sentenced out of town for two 
years. 

Q. I mean at the expiration of two years, did he ever | tell 
you why he didn’t want to come back to Raleigh? A. That 
was the reason, because he was sentenced there, he didn’t 
want to face his friends down there any more. 

Q. When did you see him last? A. It was around a \jear 
before he got killed, it was around Easter. 

Q. You were on the best of terms, just as husband 

83 and wife should be? A. Yes. 

Mr. McCabe: I think that is pretty leading. 

The Witness: I have a few of his letters, my daughter, 
my oldest daughter burned a lot of the letters, so I couldn’t 
have them around to see, but he wanted us to come up hpre, 
and he was saving all he could to get us to come up h^re, 
move the family up here, but he didn’t make enough to 
justify even the transportation. 

Bv Mr. Ostrow: 

Q. Mrs. Wilder, did you and your husband ever disejuss 
a separation? A. No, indeed. 

Q. Did either you or your husband have any intentions 
of living apart? A. I did not, and I don’t think he did, 
because his letters didn’t express it any way. 
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Q. You say that he asked you to help save money? A. 
Yes,‘ sir. 

Q. For what purpose? A. To move up here. 

Q. You testified that your husband contributed to your 
support while he was employed? A. Yes, he did all he 
could. 

Q. On the average how much did he send you? 

84 A. T don’t know, it was around $10 a week, on the 
all-the-way-around average, I guess, I don’t know, 

it might be over that or less. 

Q. Did he take care of the children besides that? A. He 
sent them lots of things, dresses and shoes. 

Q. What? A. Shoes, dresses, and things like that, socks, 
and things, underwear. 

Q. That happened from time to time? A. Yes, it did. 

Q. Since he was away from home? A. Most every week 
he ■would send something for the smaller children. 

Q. Mrs. Wilder, do you know where your husband was 
employed prior to his employment by the Penker Construc¬ 
tion Company? A. Yes, sir, several places, the Purity 
Lunch, for one. 

Q. Do you know where that was? A. It was on Third 
and G Street, or right around Third and G Street. 

Q. Do you know what he earned there? A. No, I do not. 
Q. WTiere else was he employed? At the Show Boat. I 
don’t know where that was, but it was on the edge of Wash¬ 
ington, he said. 

85 I never was up here w T hen he was working. 

Mr. McCabe: That is on Eighteenth and Columbia 
Road, I believe? 

Mr. Ostrow: I think the Show Boat that she refers to is 
on Bladensburg Road, just outside of the District line. 

The Witness: He said it was right on the edge of the 
District. 

By Mr. Ostrow: 

Q. Where else was Mr. W 7 ilder employed? A. Outside of 
that I don’t know, besides the Penker Construction Com¬ 
pany. 

Q. Mrs. Wilder, did there come a time when your hus¬ 
band ceased sending money weekly? A. Part of the time 
when he was out of a job he wouldn’t send money, but he 
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would send it as soon as he could, he -would double; that 
amount of money when he did. 

Q. When did he cease sending money altogether, or When 
did you stop receiving money from him altogether? A. In 
the last week, the week that he got killed, I got his yrhole 
check, he didn’t get it. 

Q. What, if anything, did you do to support yodrself 
since the death of your husband? A. My boy works at the 
W. P. A., and I do just what I can pick up around, dlo for 
the neighbors, and I sold furniture. 

Q. WTien you say that you sold furniture^ you 

86 mean your own furniture was sold to realize money 
to live on? A. I sold all that I could do without. 

Q. Did you sell other personal effects for the purpose of 
realizing money to live on? A. Yes, and I would pake 
candy and things like that. 

Q. Prior to that time you didn’t have to do that? Aj. No, 
sir. 

Mr. Ostrow: I think that is all. 

Further Cross-Examination 
Bv Mr. McCabe: 

* I 

Q. Mrs. W T ilder, is this your signature (handing thej wit¬ 
ness a paper writing) ? A. (After examining the paper in 
question) Yes, sir. 

Q. That is a statement of May 15,1939? A. Yes, sir. 

Q. Will you read that? 

The Deputy Commissioner: To herself do you mean ? 
Mr. McCabe: Yes. 

(The witness examined the paper in question.) 

Mr. Ostrow’: Let me see that. 

Mr. McCabe: All right. 

(Mr. Ostrow examined the paper in question.) 

The Witness: I don’t remember reading this before. 

! 

By Mr. Ostrow: 

Q. What part don’t you remember reading before? 

87 A. This part here: “Mr. Wilder didn’t send me 
any money for my support or the support of my 
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children, giving me the excuse that he was just making 
enough to live on and could not spare enough to send home. 
I have since learned that just prior to his death he was 
making $21 per week as a watchman for the Penker Con¬ 
struction Company.” 

By Mr. McCabe: 

Q. What else is there in that statement, $21 per week for 
doing what? A. “$21 per week as a watchman for the Pen¬ 
ker Construction Company. And the way in w’hich we make 
our living was that I was taking in sewing, our oldest boy 
was working steady, and my two oldest girls were employed 
part-time.” 

There never has been but one of them employed. 

Q. You don’t remember that at all? A. No. 

Q. Do you remember all the rest of the statement? A. 
Not all of it, no. 

Q. Do you remember any of it? A. Yes, some, that is 
about all I do remember. 

Q. It says, “The above statements, which are true and 
correct to the best of my ability, I adopt as my own,” do 
you remember that? A. No, I do not. 

Q. And that is your signature to that statement? 
88 A. Yes. 

Q. And who witnessed your signature there? A. 

My boy. 

Q. And what is his name? A. William B. Wilder. 

Q. Did you see him sign it? A. I don’t remember seeing 
him sign it. 

It wasn’t long after it happened, and I was almost crazy. 

Q. Where was this statement signed? A. It was in some 
insurance company, but I can’t tell you where it was. 

Q. Was it at the office of the Aetna Insurance Company 
in the Investment Building? A. To the best of my knowl¬ 
edge it was. 

Q. You went in there? A. Yes. 

Q. Whom did you talk with in there in preparing this 

statement? A. I couldn’t tell vou that. 

* 

Q. Is it this gentleman over here (indicating Mr. Cal¬ 
houn)? A. I don’t remember. 

Q. He asked you a number of questions, didn’t he? A. 
Yes, he did. 




PEN HER CONSTRUCTION CO. VS. CARDILLO. 


55 


Q. It was reduced to typewriting after he talked 
89 with you? A. I guess so, if it is typewritten, I 
signed it, but I don’t remember, I don’t remember 
reading this. 

Mr. McCabe: I offer this statement in evidence!, Mr. 
Commissioner. 

Mr. Ostrow': Let me see the statement again. 


(Mr. Ostrow examined the statement in question.!) 

By Mr. Ostrow: 

Q. Mrs. Wilder, under what circumstances was this state¬ 
ment made? A. I was trying to get compensation insur¬ 
ance for the children. 

Q. What were you told? A. That I would have to!get a 
lawyer if I got anything. 

Q. I mean with reference to this statement what were you 
told? A. In reference to this statement? 

Q. Yes. A. I don’t understand what you mean. 

Q. Were you told anything in connection with the making 
of that statement, that it was necessary for you to majke the 
statement ? A. He just asked me some questions. 

Mr. McCabe: Just a minute, he is leading the witness, 
telling the witness what to say. 

The Deputy Commissioner: The witness didn’t 
90 answer the question— 

Mr. McCabe (interposing): Counsel should have 
asked you that question in a different manner which [would 
not be leading and suggestive. 

Mr. Ostrow: I will be glad to listen to any suggestion 
there, Mr. McCabe. 

Mr. McCabe: I am not examining the witness. 

The Witness: I am not being led, and I don’t waht you 
to think I am being led, I wouldn’t be led, but if you are in 
mv fix, vou know, vou don’t have much— 

Mr. Ostrow (interposing): Just limit yourself td your 
testimonv. 


By Mr. Ostrow: 

Q. When you came to the office what, if anything, took 
place ? A. They asked me how many children I hadj. 

Q. What else did they ask you? A. Whether I wa§ mar¬ 
ried to him or not. 
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Q. What else did they ask you? A. I don’t remember, 
they all questioned me, “Were you living together or were 
you separated,” things like that. 

Q. What else? A. Did I live in Washington or in Ra¬ 
leigh. 

Q. How long were you there, Mrs. Wilder? A. I don’t 
know*, it w r as a right good wrhile. 

91 Q. After you were asked these questions w*ere you 
given a paper to sign? A. Yes, sir. 

Q. Did you or anybody else read that paper before you 
signed it ? A. I did not. 

Q. What were the circumstances under which you signed 
that paper? A. I don’t know that. 

Q. Were you told that a statement is necessary in order 
for you to obtain your compensation? A. Yes, that I w*ould 
have to do that, that I w*ould have to sign that paper to get 
anything. 

Q. This is the paper that you w*ere told would have to be 
signed before you w*ould get anything? A. That is it, sir, 
yes, sir. 

Mr. Ostrow*: I object to the introduction of this in evi¬ 
dence. 

The Deputy Commissioner: Let me understand what the 
purpose of the introduction of this is, Mr. McCabe. 

Mr. McCabe: Simply putting this witness on the stand 
and finding that she makes certain statements and then we 
find that she made a statement to the contrary, that she 
hadn’t received money from her husband. 

The Deputy Commissioner: It goes on the issue of 

92 the dependency? 

Mr. McCabe: Yes, sir, simply to impeach her tes¬ 
timony. 

She said in her direct testimony that she had been re¬ 
ceiving money from her husband, that they had agreed to 
save up, and so forth, and then w r e have a statement here 
in the last paragraph of that statement she says he didn’t 
send her any money. 

Of course, as to the weight given to this statement, that 
is entirely within the province of the Commissioner. 

The Deputy Commissioner: Let it go in for whatever 
it is w*orth. 

I don’t know wrhether that statement was w*orth any¬ 
thing. 
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You may note your objection, Mr. Ostrow. 

Mr. Ostrow: I desire to call the Commissioner’s atten¬ 
tion to the testimony she has just given, that she was ques¬ 
tioned about everything in that statement with the excep¬ 
tion of the dependency upon her husband, that she said! she 
wasn’t asked about, everything else she mentioned. 

The Deputy Commissioner: The objection is noted, and 
the report is received in evidence as Respondent’s Ex¬ 
hibit No. 3. 

i 

(Thereupon the statement in question was receive^ in 
evidence and was marked by the reporter “Respondent’s 
Exhibit No. 3,” and is filed in the office of the Deputy 
Commissioner with the other papers in this case.) 

93 The Deputy Commissioner: Any further ques¬ 
tions? 

Mr. McCabe: No further quesetions. 

Mr. Ostrow: No further questions. 

Further examination in chief 

By the Deputy Commissioner: 

Q. Mrs. Wilder, who brought the action against Cour 
husband? A. I did. 

Q. What was the reason for bringing him into court t A. 
To support my children and myself. 

Q. So he wasn’t supporting your children? A. Bringing 
mv husband into court? 

Q. Yes. A. Oh, I beg your pardon, they had him arrested 
for whiskey several times, and the last time he was drinking 
he was just crazy, and he hit his little girl. I didn’t kjnow 
that is what you asked me. 

I called the law and they arrested him, and at the trial 
I went and begged Judge Barnes not to do anything,; but 
they gave him eight months on the road, and my brother-in- 
law and my son went up and begged the judge not to ^ive 
him that, so the judge gave him two years out of town, he 
said he couldn’t stand him drinking like that and haying 
him come before him so much, so he gave him two yjears 
out of town instead of giving him eight months, j 

94 Q. Do you know what kind of work he did foij the 
Purity Lunch room? A. A cook. 

Q. Cook? A. Yes, sir. 
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Q. What kind of work did he do at the Show Boat? A. 
Cook. 

Q. You say that you don’t know how much he made as 
a cook for either of these companies? A. No, because he 
didn’t write me, he said he was saving some and he was 
sending the children shoes and dresses and underwear, 
things for the three small children from time to time, and 
he would send the little ones dresses and things, but he 
sent the most of it to the small ones. 

The Deputy Commissioner: That is all. 

Further redirect examination 
By Mr. Ostrow: 

Q. You corresponded with your husband? A. Yes, sir, 
I did. 

Q. Can you give us any idea as to how often he "would 
write to you and you would write to him? A. Sometimes 
a letter would come every day for quite a few days, and 
sometimes it would be a vreek between them, maybe before 
we heard from him, ten days was the longest. 

Q. In answer to the Commissioner’s question as to 
95 who brought your husband into court, when you gave 
your answer did you mean the action in North Caro¬ 
lina or the case now pending before the Commissioner? A. 
I thought he was talking about this case. 

Mr. Ostrow: That is all, I just wanted to clear that 
phase of it up, in case there "was any misunderstanding. 

Fu rther recross-examination 

By Mr. McCabe: 

Q. When I asked you as to how much your husband had 
sent you, on cross-examination—that is before you were 
brought back for this hearing—you couldn’t give me any 
idea, do you remember? A. Yes. 

Q. What refreshed your recollection? A. I was talking to 
my son back here while we were waiting, about how much 
we had to spend, we had a budget and things like that, and 
we figured it was around $8 or $10, I don’t remember ex¬ 
actly, I couldn’t swear to it, but to my best knowledge and 
belief it was around $8 or $10 a week on the average from 
the time that he left until the time that he died. 
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Q. Do you know when he worked for these two places 
that you were talking about? A. No, I don’t know the d^tes. 
Q. The Show Boat and the Purity Lunch Rooiii. A 

96 Purity was the first place. 

Q. That was when he first left you? A. Yes. 

Q. Do you know how long he worked there? A. No, X do 
not, he was working for different places, there are several 
of them that I don’t know the names of, I can’t remember. 

Q. He was out of work when he went to work for the 
Penker Construction Company? A. I don’t think sp, I 
think he was working at that time as a cook. 

Q. Where? A. Cooking in a cafe. 

Q. Do you know where? A. No, I don’t know, butj he 
wrote me his last letter and said that he was cooking, j 
Q. When you got in town— A. (Interposing) The fast 
letter was that he was cooking at the Show Boat. 

Q. When was that ? A. That was six weeks, about, before 
he got killed, to the best of my knowledge, and after that he 
was working as a night watchman. 

Q. He had been working there about two months or e%ht 
weeks? A. Not that I know of, he said about five or 

97 six weeks, it was $21 a week. 

Mr. Ostrow: I think the record shows that it \v T as 
from March until Mav. 

Mr. McCabe: He went to work on March 11, 1939. 

Mr. Ostrow: That is right. 

Mr. McCabe: That is almost two months. 

The Witness: It was around six weeks that he told ine. 
The Deputy Commissioner: That is all. 


(The witness thereupon was excused and retired from 
witness stand.) 



Mr. McCabe: I will call Mr. Calhoun. 

Thereupon John B. Calhoun was called as a witness for 
and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the fit¬ 
ness stand and, upon examination, testified as follows: 


Direct examination 
By Mr. McCabe: 

Q. Are you claim man employed by the Aetna Insurance 
Company? A. Yes. 
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Q. You have heard the testimony here of Mrs. Wilder? 
A. Yes. 

98 Q. Was there any promise made by you relative 
to compensation beink payable in this case to Mrs. 

Wilder? A. No, sir. 

Q. Was there any inducement offered to her as to why 
she should sign this paper which has been introduced in 
evidence here? A. No, sir. 

Q. Did you take that statement from her? A. I took it, 
yes. 

Q. Who was present when you took it? A. She and her 
son were there. 

Q. Is that the boy there now (indicating) ? A. Yes. 

Q. After you had written this statement up you reduced 
it to typewriting, then what did you do with it? A. I 
gave it to her to read. 

Q. What did you tell her ? A. I asked her to read it over 
and if there was anything wrong with it to tell me about it. 

Q. Did she make any corrections in it? A. I think there 
was a typographical error in it, I am not sure (examining 
the paper in question). 

There is something scratched out here, I can’t tell what 
it is, the ink is so heavy, but it was a typographical error, 
and the sentence was amended to say, “I did write or cor¬ 
respond with him and the children did, and at the 

99 time he was free to return he told them he had a job 
and would keep it rather than face the embarrass¬ 
ment of returning to Raleigh and taking a chance on find¬ 
ing a job after he did get back.” 

Q. Was all that statement contained in that language on 
that sheet submitted to her at that time? A. Yes, sir. 

Q. How long did it take her to read it? A. Well, I 
don’t know, but it was five or six minutes, it is difficult to 
say, it has been a good while ago. 

Q. Did she come into your office? A. Yes, sir. 

Mr. McCabe: That is all. 

Cross-examination 

By Mr. Ostrow: 

Q. You asked her certain questions, did you not? A. 
Yes, sir. 
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Q. And then you took the answers and made this state¬ 
ment out of it? A. Yes. 

i 

Q. In other words, this is not the verbiage of her state¬ 
ment, is it? A. No, it wasn’t taken in shorthand. 

Q. What was the reason for taking this statement ? i A. 
Well, principally, inasmuch as it was a death case, 

100 principally dealing with the question of depen¬ 
dency. 

Q. That was the only think that you had in mind w|hen 
you took that statement? A. Yes, that was what the state¬ 
ment was intended to cover. 

Q. Did you discuss dependency with her? A. Yes^ to 
the extent that it is contained in that statement. 

Q. What did you tell her about dependency? Did you 
tell her what the law was? A. No. 

Q. What did you tell her about dependency? A. Well, I 
don’t remember. 

Q. You don’t remember what you told her? A. N<i>, I 
don’t remember what I told her about dependency, no, bir. 

Q. But you do remember that she read this statement 
before she signed it, don’t you? A. Yes, sir. 

Q. You could be mistaken, couldn’t you? 

Mr. McCabe: As to what? 

Mr. Ostrow: As to her reading that statement. 

The Witness: No, sir. 

By Mr. Ostrow: 

Q. You are positive about that? A. Yes, sir. 

101 Mr. Ostrow: That is all. 

The Witness: I don’t ask anybody to sign some¬ 
thing that they don’t read. 

(The witness thereupon was excused and retired frpm 

the witness stand.) ! 

! 

Mr. McCabe: It is stipulated between counsel and tjhe 
Commissioner that the absence of Mr. Whitfield at this 
hearing is occasioned by the fact that his counsel advisjed 
the Commission that he would refuse to allow Mr. Whit¬ 
field to testify for the reason that it might incriminate Mr. 
Whitfield, and that Mr. Whitfield refused to give a state¬ 
ment for the same reason in a preliminary hearing whiph 
was held in this case before the Examiner. 
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The Deputy Commissioner: Do you have any reason to 
believe that if he did testifv he would testifv any differ- 
ently than the other witnesses who have testified here? 

Mr. McCabe: No. 

Mr. Ostrow: I have no reason to believe that he would 

i 

testify any differently. 

The Deputy Commissioner: All right. 

(Thereupon a discussion was had which, pursuant to the 
direction of the Deputy Commissioner, was not recorded 
and after which the following occurred:) 

Mr. Ostrow: I will call Mrs. Wilder’s son. 

102 Thereupon William B. Wilder was called as a 
witness for and in behalf of the claimant, and being 

then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

By Mr. Ostrow: 

i 

Q. What is your full name? A. William B. Wilder. 

Q. You are the son of Mrs. H. B. Wilder? A. Yes. 

Q. And the death of your father is the subject of this 
hearing? A. Yes, sir. 

Q. Where do you reside? A. 203 West Davies Street, 
Raleigh. 

Q. With whom do you live? A. With my mother. 

Q. Do you know of your own knowledge whether or not 
your mother received any mail from your father? A. Yes, 
sir. 

Q. What did that mail contain ? A. It contained money. 
Q. About how much was received by your mother 

103 and how' often? A. She received it around once a 
w'eek. 

Q. What do you mean? A. Sometimes it would be eight 
days between the mail she got. 

Q. "What did she receive? A. $5 at a time or $10. 

Q. W 7 as there a time w'hen she ever received more than 
that? A. Yes, sir, she received $15 at one time, I remember. 
Q. There was a letter that had $15 in it? A. Yes. 

Q. Was there any explanation as to w'hv he sent $15? 
A. Yes, sir. 
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Q. State why he sent $15. A. I don’t know whether jyou 
all know it or not, but there is a numbers racket, and he 
hit the number. 

Q. He won on the numbers that week and he sent $15? 
A. Yes. 

Q. And the other times it was $5 or $10? A. Yes. 

Q. Did he send anything else for the family? A. He $ent 
clothes sometimes to the smaller ones. 

Q. You were in the office of the Aetna Insurance Com¬ 
pany with your mother? A. Yes. 

104 Q. And I believe you witnessed the signatur^ of 
your mother? A. Yes. 

Q. Do you know whether your mother read that state¬ 
ment or not? A. No, sir, I don’t know. 

Q. You don’t know? A. No. 

Mr. Ostrow: That is all. 

Mr. McCabe: No questions. 

The Deputy Commissioner: That is all. 

! 

(The witness thereupon was excused and retired fijom 
the witness stand.) 


Thereupon Dr. Richard M. Rosenberg was called as a 
witness for and in behalf of the respondent, and being then 


as- 


and there duly sworn by the Deputy Commissioner, 
sumed the witness stand and, upon examination, testified 
as follows: 


Direct Examination 

i 

By Mr. McCabe: 

Q. You are a Deputy Coroner in the city of Washing¬ 
ton? A. Yes. | 

Q. The District of Columbia? A. Yes. 

105 Q. Calling your attention to the death of Hildren 
Burton Wilder, did you have occasion to perform 
an autopsy on that body? A. I did. 

Q. What did the autopsy consist of? A. It consisted!of 
a complete examination of the body. 

Q. Do you know when that was done? A. I don’t rechll 
the date, but it was either on the day or the day after his 
death, because autopsies are done on the day the individual 
dies or the day following. 
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Q. What did the autopsy consist of ? A. Examination of 
the organs, the brain, and the skull. 

Q. Did you have any history as to an accident in the 
case? A. Yes, I learned that he had received a blow and 
a fall, that he had received a blow and had fallen. 

Q. "When you examined him on the next day, examined 
the skull, what did you find? A. I found evidence of in¬ 
jury on the outside of the skull and also on the inside of 
the skull, that is, the brain. 

He had contusions and lacerations of both lips on the 
left-hand side, and he also had a black eye on the left side. 

On the back of his head there was rather a severe lacera¬ 
tion, and underneath that there was rather exten- 
106 sive hemorrhage. 

Examination of the inner surface of the skull did 
not disclose any fracture, but over the entire brain there 
was rather extensive hemorrhage, that is the type of thing 
that is seen due to a fall or a head injury, as opposed to 
the type of thing we find in an apoplectic hemorrhage 
where the hemorrhage is deep within the brain itself. 

A blow T severe enough to cause this cerebral brain hem¬ 
orrhage would also cause a severe concussion, which is 
another serious thing involving the brain hemorrhage, and 
I feel that the brain hemorrhage and the concussion were 
the causes of his death. 

Q. From the external marks on his face, did it give you 
any idea as to the severity of the blow? A. Not a great 
deal, but the amount of force required to produce the in¬ 
jury that he had would probably be moderate on the face. 
He had lacerated lips and a blackened eye, and both of 
these injuries can be produced with a moderate amount of 
force. 

Q. Have you found similar conditions in the brain re¬ 
sulting from blows, in your previous experience? A. Such 
a condition could be produced in a brain by a blow, but the 
force, however, I think that would be unusual. Fighters 
are subjected to blows probably much harder than this one 
and they have comparatively little difficulty, certainly not 
the difficulty that this man had. 

Q. How much did he weigh? A. 256 pounds, 
about 5 feet 5 inches tall, short, very short and stout. 


107 
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Q. Did you have any history that the man had jbeen 
knocked from his feet as a result of a blow? A. That was 
the history that I received, that he had been struck and had 
fallen. 

It is my opinion that the brain injury came from the Iblow 
on the back of the head when he fell. 

Q. You could tell from the area involved? A. Yes] and 
the amount of damage and injury in the back of the jhead 
was greater than in the front. 

In other words, he had this laceration, and around it 
was a very large amount of hemorrhage, indicating tlie se¬ 
verity of the blow. 

Q. A man of his weight, knocked from his feet, his 'head 
striking the ground, could that cause the condition that 
you found? A. Yes, it certainly could. 

Mr. McCabe: That is all. 

Cross-Examination 
By Mr. Ostrow: 

Q. Doctor, would you say that the blow received oh the 
lips was sufficient to result in death, just that blow ajone? 

A. That is a difficult question to answer; ordin 
108 no. 

Q. Would you say that it resulted from the!fall? 
A. That is right, my opinion is that the thing that caused 
the greater injury, the thing directly responsible for his 
death, was the blow on the back of his head. 

Mr. Ostrow: That is all. 

i 

Redirect Examination 
By Mr. McCabe: 

Q. Doctor, we have a description here of this occurrence, 
that the man, after he fell, went right back, his feet left 
the ground, and he struck in a rocking chair position] and 
he struck the back of his head on the road— A. (filter- 
posing) Well, the description of how the fall happened 
isn’t of so much importance. He had this injury op the 
back of his head that indicated a certain force of bljiw, a 
certain strength of blow, regardless of how it happened. 

He hit the back of his head against something therk and 
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it was that which produced this severe injury on the out¬ 
side of the skull and in the brain itself. 

Q. In regard to the lips, what was the condition inside 
of the lips? A. Both lips were lacerated on the inside. He 
had evidently received a hard blow in the face, severe 
enough to lacerate his lips and to give him a black eye. 

Q. Hard enough to cause him to leave his feet? 

109 A. Yes, hard enough for that. 

Mr. McCabe: That is all. 

Mr. Ostrow: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Now, on the question of 
wages, is it possible for counsel to stipulate as to what the 
wages are that should be used to determine the rate of 
earnings here if an award should be made? 

This man, from the testimony here, worked rather con¬ 
tinuously at various other jobs, and at the time of his in¬ 
jury received $21 a week. 

Could it be stipulated that that was his average weekly 
wage? 

Mr. McCabe: That is a hard thing to decide, because we 
don’t know where the man worked prior to the time that 
he worked for the construction company. 

The first time that we heard anything about where he 
worked was today when he testified as to these two places 
where she knew he worked, we don’t know where he worked 
other than for us. 

You will recall that the superintendent said he was going 
to get a vratchman for the job and Whitfield said that he 
know a man who was out of work, a good man for the job, 
and as a result of that, Whitfield brought the man in, and 
apparently the man wasn’t working. 

110 Of course, the Commissioner can give that testi¬ 
mony whatever weight he wishes, we don’t know 

whether he was working or not. 

The Deputy Commissioner: His wife said he was work¬ 
ing. 

Mr. McCabe: Yes, but her dates were confused. 
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i 

Mr. Ostrow: I think her testimony corroborates that of 
the timekeeper where she said that he went to work sjome 
time in March, that he worked as a cook for six weeks jjrior 
to that time, she said. 

The Deputy Commissioner: I only ask you whether that 
could be stipulated. 

Mr. Ostrow: As far as the claimant is concerned we! are 
willing to stipulate that the salary was $21 a week for' the 
year. 

j 

(At this point there was a discussion which, pursuant to 
the direction of the Deputy Commissioner, was not recorded 
and after which the following occurred:) 

The Deputy Commissioner: Let the record show that 
the parties will discuss the wage rate and may file a stipu¬ 
lation. j 

Mr. McCabe: I will let you know. 

Mr. Ostrow: That is perfectly agreeable to me. 

The Deputy Commissioner: That concludes the record. 

j 

(Thereupon the instant hearing was concluded.) 

i 

* # * 

111 I hereby certify that the foregoing is a complete 
aTid accurate transcript of the shorthand report of 

the proceedings had and testimony presented at the de¬ 
scribed hearing made by C. Bruce Clark, a competent short¬ 
hand reporter and a member of my staff. 

H. S. MIDDLEMISS, 

Official Reporter . 

112 Respondent's Exhibit No. 3 

Washington, D. C. 

May 15th, 1939. 

Statement of Nella Elizabeth Wilder, age 39 years, ad¬ 
dress 203 West Davie, Raleigh, North Carolina. I am the 
widow of Hildren Burton Wilder who died at Washington, 
D. C., on May 4th, 1939. He was struck by another Em¬ 
ploye of the firm for or by whom he was employed, Penker 
Construction Company, which company is building a bridge 
across the Anacostia River at 17th and Pennylvania A^e- 
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nue, S. E., Washington, D. C. He was employed by this 
firm as watchman. 

I married Hildren B. Wilder on September 9th, 1915, and 
was married by the Rev. Dodd who at that time was pastor 
of the Pullen Church, which is now the Calvary Baptist 
Church. Of this marriage six children were born, and they 
are as follows: 


William B. Wilder 
Nella Wilder 
Annie Blanch 
Mildred Wilder 
Ruth Wilder 
Edna Earl 


age 22 years 
age 20 years 
age 18 years 
age 14 years 
age 12 years 
age 10 years 


born 11-14-1916 
born 11-24-1918 
born 3- 2-1921 
born 9-26-1924 
born 6-26-1926 
born 8- 6-1928 


None of the children are married. All the children are 
in good health and of sound mind. 

My husband left Raleigh, N. C., sometime during the first 
part of May of 1934. He had gotten in trouble with 
113 the law relative to whiskey dealings. He was caught 
and convicted and at first sentenced by the judge to 
serve eight months on the road, but the sentence was 
changed. He was ordered to leave Raleigh and not to re¬ 
turn to that City for 2 years. To the best of my knowledge, 
he came direct to Washington, D. C., from Raleigh and re¬ 
mained at Washington the entire time until his death on 
May 4th, 1939. In other words, after his two years were 
up he did not return to Raleigh. I did write or correspond 
with him and the children did, and at the time he was free 
to return he told them he had a job and would keep it, rather 
than face the embarrassment of returning to Raleigh and 
taking a chance on finding a job after he did get back. 

All of the time he was in Washington, Mr. Wilder did not 
send me any money for my support or the support of my 
children, giving the excuse that he was just making enough 
to live on and could not spare enough to send home. I have 
since learned that just prior to his death he was making 
$21.00 per week as watchman for Penker Construction Com¬ 
pany. The way in which we make our living was that I was 
taking in sewing, my oldest boy was working steady and my 
two oldest girls were employed part time. 
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The above statements, which are true and correct to j the 
best of my ability, I adopt as my own. 

(Signed) NELLA ELIZABETH WILDER 

Witness to Signature: 

(Signed) WILLIAM B. WILDER 

Endorsed on cover: No. 7729 Penker Construction;Co. 
v. Cardillo. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Jul 30 1940 Joseph W. Stewart, 
Clerk. 
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April Term, 1940. 


No. 7729. 


The Penker Construction Company, a Corporation], 
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Aetna Casualty and Surety Company, a Corporation], 

Appellants, 

v. 

Frank A. Cardillo, Deputy Commissioner, District oi 
Columbia District, United States Employees’ Com! 
pensation Commission, and 

Mrs. Hildren Burton Wilder, Intervenor. 


BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decree of the District! 

Court of the United States for the District of Colum J 

1 

bia dismissing the complaint for review of an order] 
of the Deputy Commissioner of the District of Colum-i 
bia awarding compensation in connection with a claim] 

I 

I 

I 


I 

i 
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for compensation made by the appellee, Mrs. Hildren 
Burton Wilder under the Longshoremens and Harbor 
Workers’ Compensation Act as amended (Act of 
March 4, 1927, c. 509, 44 Stat. 1424; c. 18, title 33, 
U. S. C.) made applicable to the District of Columbia 
by section 1 of the Act of May 17th, 1928 (45 Stat. 
600, c. 612; sec. 11, title 19, D. C. Code). 

The District Court of the United States for the Dis¬ 
trict of Columbia had jurisdiction under sec. 21 (b) of 
the Longshoremens and Harbor Workers’ Compensa¬ 
tion Act (44 Stat. 1436; sec. 921 (b), title 33, U. S. C. c. 
18, section 901, et seq.) This Court has jurisdiction 
under sec. 7 of the Act of February 9th, 1893, 27 Stat. 
435, chapter 74; D. C. Code (1929) Title 18, sec. 26.) 

The pleadings necessary to show the existence of 
jurisdiction are: 

1. The Complaint 

2. Motions to dismiss the Complaint 

3. The Judgment 

STATEMENT OF THE CASE. 

The Penker Construction Company as employer, and 
Aetna Casualty and Surety Company as insurance 
carrier, filed a complaint in the District Court of the 
United States for the District of Columbia against 
Frank A. Cardillo, as Deputy Commissioner of the 
U. S. Employees’ Compensation Commission for the 
District of Columbia, to review an order of the Deputy 
Commissioner, in which he awarded compensation to 
Mrs. Hildren Burton Wilder, widow of the deceased 
employee Hildren Burton Wilder, and certain minor 
children, to enjoin an award of compensation and other 
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benefits awarded to the widow and minor children and 
to require the Deputy Commissioner to vacate and s^t 
aside the award (r-1 to 12). 

Appellee Frank A. Cardillo, through the office of the 
United States Attorney, moved to dismiss the conn- 
plaint. The intervening appellee Mrs. Hildren Burtoh 
Wilder also moved to dismiss the complaint. The mo¬ 
tions to dismiss were sustained and the complaint dis¬ 
missed. A final decree dismissing the bill of com¬ 
plaint was signed by the Court on June 5th, 1940 
(r-16). It is from this decree that the present appeal 
is taken. 

The facts as they appear in the complaint and ex¬ 
hibits are briefly as follows: 

On May 4, 1939, the date on which Hildren Burton 
Wilder was killed, the Penker Construction Company 
was engaged in the construction of a new bridge a|t 
17th & Pennsylvania Avenue, S. E., Washington, D. 0. 
The circumstances surrounding the employment of 
Hildren Burton Wilder, which become very important 
in this case, are as follows: A superintendent of coni- 
struction was in charge of the operations and in March), 
1939 the superintendent of construction decided that 
another night watchman was needed to watch and proj- 
tect a pile of granite facings which had been piled up 
in the vicinity of the operations so as to keep children 
away from the rock pile in question. In discussing tin? 
question of employment of the extra night watchmaijt 
with one Walsh, his clerk on the job, the superintendi 
ent instructed said Walsh, who had a list of men availf 
able, to call one of these men up. One Whitfield, an 
office clerk and minor employee of the Penker Coni 
struction Company, who was in the office at the timej 
told the superintendent that he had a friend whq 


4 


needed a job, that he would make a good watchman 
and that he could recommend him. The superintendent 
then gave instructions to have Whitfield’s friend, 
namely Mr. Wilder, called and Wilder reported for 
work (r. 44). 

Wilder worked as night watchman over the pile of 
rock above mentioned from March 11, 1939 to May 4th, 
1939, on which latter date he was assaulted by Whit¬ 
field, the man who recommended him for the job as 
above described. The testimony showed that on or 
about 4 o’clock in the afternoon of May 4th, 1939, Wil¬ 
der, who had been talking 'with the head watchman of 
the construction company near the end of the office 
buildings of the said construction company, started 
down the roadway in back of the office towards the rock 
pile where he was to commence his duties as night 
watchman and as said Wilder was walking down said 
roadway he apparently was accosted by Whitfield, who 
suddenly appeared from behind one of the office build¬ 
ings. The testimony showed that Wilder waited for 
Whitfield to catch up with him and after a few mo¬ 
ments conversation Whitfield struck Wilder in the face 
with his fist and as a result of the blow Wilder fell 
to the roadway striking his head on a stone, from the 
effects of which he died within a short time (r-31-32). 
The head watchman for the Penker Construction Com¬ 
pany, W. A. Calloway, saw the assault. 

Xo one heard the conversation between Wilder and 
Whitfield as they stopped in the roadway preceding 
the assault. 

Whitfield refused to testify at the hearing before 
the Deputy Commissioner (r-61). 

From the hearsay evidence developed at the hearing 
it appeared that Whitfield recommended Wilder for 



the job of night watchman at the plant and then latet 
wanted Wilder to pay him $10.00 It was also devel¬ 
oped from the evidence that Wilder owed Whitfiel<jl 
some other money. It was also proven that sometimfe 
before the assault Wilder’s official superior, namely, 
Mr. Calloway, the head watchman, had been advise^ 
by Wilder that Whitfield wanted him, Wilder, to pay 
Whitfield $10.00 because Whitfield had obtained the jol? 
for him (r-31 to 33). The testimony also showed that 
Mr. Calloway, the head watchman, had told Wilder not 
to pay Whitfield anythng for getting him the job atj 
that practice was not permitted around the plant anc| 
that Mr. Calloway had also told Whitfield that if lib 
attempted to collect any money from Wilder for rec-1 
onmiending the latter for the job he would report them! 
both to the office for appropriate action. Mr. Callo^ 
way’s testimony as to the relations between Wilder 
and Whitfield is as follows: (r-32, 33) j 

“Q. Why did you start toward them? 

A. I know that there had been some trouble! 
between them, I didn’t know what it was, I didn’t! 
know it was that serious, but I knew that there; 
had been a little difficulty between them. 

Q. Do you know what the difficulty was? 

A. He said he was to pay Whitfield $10 for get-! 
ting him a job, and he asked me if he had any right 
to pay it. 

Q. That is, Mr. Wilder asked you? 

A. Wilder asked me if he had any right to pay | 

. it, yes. j 

Q. What did you tell him? 

A. I told him that if I knew of anybody buying j 
a job or selling a job there I would turn them j 
in to the office, I didn’t care who it was. 

Q. Before you saw the blow struck by Whitfield | 
did you have any conversation with Whitfield as | 
to what he was trying to do ? 




6 


A. A few days before that I talked to Whitfield, 
and he told me, I think—well, I told him that I 
thought he was in wrong, to forget it, and if he 
didn’t he might have some trouble. 

Q. What did he tell you? 

A. Well, he got hot-headed and said a few 
words that didn’t amount to much. 

Q. What did he say? 

A. He asked me what I was looking for, “a 
punch in the nose?” and I told him I would be 
tickled to death if he could give it to me. 

Q. Did he make anv threats to vou against Mr. 
Wilder? 

A. Only he said that he owed him some money 
besides that. 

By the Deputy Commissioner: 

Q. Who owed who some money? 

A. Wilder o'Wed Whitfield. 

Q. Whitfield told you that Wilder owed him 
some money? 

A. Whitfield told me that Wilder owed him some 
money besides that, and I told him, I said, “I 
know he does, he owes me money, and so do you, 
but he will pay it "when he gets a chance, the same 
as you will pay me when you get a chance.” that 
is all there was to it.” 

By the Deputy Commissioner: (r-41) 

‘*Q. Did Mr. Wilder tell you that he had refused 
to pay Whitfield $10? 

A. He asked me whether he could pay it or not, 
he said he hadn’t paid it yet, and he asked me 
what he could do about paying it. He said he 
didn’t think that he had any right to pay him. I 
considered it a personal matter, and I didn’t make 
any report about it, but I gave him what I thought 
was good advise, I said that if I thought he was 
paying for a job or anyone was collecting for a 
job around there I would turn it in to the office, I 
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thought a man earned what he got without paying | 
anyone else for it.” 

The evidence showed that no charge was ever made 
for getting jobs for persons employed by the Penker 
Construction Company, nor was such a practice at j 
any time permitted, (r-32), (R-44). 

Immediately after the assault and when the facts j 
were learned regarding the cause of it Whitfield was ; 
discharged (r-45). The place where Whitfield worked | 
was in the office building of the Company and Wilder j 
worked at the rock pile down the road from the office j 
as night watchman. 

The Deputy Commissioner’s findings of fact (r-9 to j 
11 ) are substantially correct as to the events surround- j 
ing the employment. 

The manner in which Wilder obtained the employ- j 
ment is set forth in the testimony of Mr. Harig, super- j 
intendent of construction for the Penker Construction I 
Company, and a short exerpt from his testimony which 
covers this point is quoted for the information of the 
Court: (r-44) 

* * We had a lot of granite facings out there 
for that bridge, and as soon as the weather got 
pretty good there was quite a few children around j 
there playing around that granite, so we figured ! 
that we would put another watchman on in that i 
location from four o’clock until midnight—that ; 
would be the time that the children would be apt j 
to damage the granite, and Walsh, the clerk there, j 
had a list of men available, and I said, “Call one j 
of them up” and Whitfield spoke up and said “I j 
have a friend who needs a job and he would make j 
a good watchman, I can recommend him. ’ ’ I said 
“Give him the job, call him and give him the job,” 
and Whitfield got Wilder and Wilder reported 
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for work. I had no idea at any time that there 
was any money involved in Wilder’s getting the 
job.” 

It was the contention of the employer and insurance 
carrier at the hearing that Wilder’s death did not arise 
out of and in the course of the employment under the 
provisions of section 2 (2) of the Longshoremen’s and 
Harbor Workers Compensation Act. Section 2 (2) 
provides as follows: 

“Section 2 (2)—The term “injury” means ac¬ 
cidental injury or death, arising out of and in the 
course of employment, and such occupational dis¬ 
ease or infection as arises naturally out of such 
employment or as naturally or unavoidably re¬ 
sults from such accidental injury, and includes an 
injury caused by the willful act of a third person 
directed against an employee because of his em¬ 
ployment.” 

On March 20th, 1940 the Deputy Commissioner made 
his finding of fact and award of compensation to the 
widow and minor children on the ground that the as¬ 
sault to Wilder’s person and resulting death arose 
“from a risk incident to and connected with the em¬ 
ployment” and that “the death arose out of and in 
the course of the employment.” 

Appellants thereupon filed their complaint in the 
lower court to review said order under the provisions 
of section 21 (b) of the Compensation Act, contending 
that said deputy commissioner’s order was not in ac¬ 
cordance with the law or the evidence in the case. Sec¬ 
tion 21-(b) of the Act provides: 

“If not in accordance with law a compensation 
order may be suspended or set aside, in whole or 
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in part, through injunction proceedings, manda-j 
tory or otherwise, brought by any party in inter¬ 
est against the deputy commissioner, making ihe 
order, and instituted in the Federal district court} 
for the judicial district in which the injury oc-| 
curred (or in the Supreme Court of the District! 
of Columbia.)” 

| 

STATEMENT OF POINTS. 

j 

1. The Court erred in dismissing the complaint. 

2. The finding of fact and award of compensation byj 
the Deputy Commissioner are not supported by sub¬ 
stantial evidence in the case and are contrary to law.i 

* 

SUMMARY OF ARGUMENT. 

I 

For the purpose of this summary both points men¬ 
tioned above can be, for the sake of brevity, treated 
in this one paragraph. It is the contention of the ap-i 
pellants that the Deputy Commissioner’s findings of! 
fact and award of compensation are not supported by; 
substantial evidence in the case and that therefore! 
they are contrary to the contention of the appellants; 
made at the beginning of the hearing in the case before! 
the Deputy Commissioner to the effect that the injury; 
to Mr. Wilder and his- death did not arise out of and in'; 
the course of his employment under section 2 (2) of 
the Compensation Act quoted above, and that said find-i 
ings of fact and award not being supported by sub-| 
stantial evidence and the law are not in accordance! 
with law, and for the same reasons the lower court! 
erred in dismissing the complaint filed by the appel-! 
lants. 


i 

i 


| 
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ARGUMENT. 

In the bill of complaint filed in the lower court in 
this case it was contended that the compensation order 
filed by the deputy commissioner on March 20, 1940 
awarding compensation was not in accordance with law 
for the following reasons: 

1. That the findings of the Deputy Commis¬ 
sioner that “the employment of the employee, 
which was secured through Whitfield, at the stated 
price, was the origin of the dispute between the 
said claimant and Whitfield and -was responsible 
for the assault committed on the employee * * *, 
that the assault and resulting death arose from a 
risk incident to and in connection with the employ¬ 
ment ; that the death arose out of and in the course 
of the employment” is not supported by the law’ 
and the evidence produced at the hearing before 
the Deputy Commissioner. 

2. There is no substantial or competent evidence 
to sustain the aforesaid findings of fact and 
award. The record clearly show r s that this assault 
by Whitfield on the person of Wilder, although 
done on the premises of the employer, w’as com¬ 
mitted as the result of a distorted idea conceived 
in the brain of Whitfield that he could claim for 
his ow’n personal benefit a ten dollar fee for men¬ 
tioning to his official superior that he knew a man 
(Wilder) wrho could fill the position as w’atchman, 
which position w r as about to be created, notwith¬ 
standing the fact that Whitfield was told several 
davs before he struck "Wilder that he could not 
charge "Wilder for mentioning him for the posi¬ 
tion, and that Wilder had been instructed not to 
pay anything to Whitfield as it was against the 
rules of the Company. The record shows that 
Whitfield claimed Wilder owed him other monies 
than the $10.00 sum above mentioned and it is 



clear from the record that this assault involved 
purely a personal matter. 

The whole question in this case is whether the injury 
and death of Hildren Burton Wilder arose out of and 
in the course of his employment, or in other words, 
whether there is a causal connection between the em¬ 
ployment and the injury which caused his death. The 
facts in the case as set forth in the Statement of th^ 
Case previously given in this brief and in the Deputy 
Commissioner’s findings of fact are clear. It is con¬ 
ceded that Wilder’s injury and death arose during 
the time of his employment, but it is contended that ijt 
did not arise “out of the employment.” 

It is the contention of the appellants that the quart 
rcl between Whitfield and Wilder arose over money 
which Whitfield claimed Wilder owed to him. It is 
apparent from the record that Whitfield not only 
claimed that Wilder owed him $10.00 for his assisting 
Wilder in obtaining a position as night watchman oil 
the company in March, 1939, but that Wilder also owe4 
him other money and that the assault arose from this 
owed money when Whitfield lost his head and struck 
Wilder. It is clear from the testimony in this case that} 
the Penker Construction Company did not permit anvt 
person employed by them to charge any other person 
for obtaining a position with the Company; that itj 
was against the rules of the Company, and as soonj 
as the Penker Construction Company found out what 
had happened in this case after the assault they dis-j 
charged Whitfield. 

It is apparent from the evidence in this case that the 
reason for the assault was purely a personal matteii 
between Whitfield and Wilder. 1 
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The duties of Whitfield and the duties of Wilder 
were in no way similar or connected; one was a night 
watchman for a rock pile and the other a clerk in the 
office of the company. 

It is the contention of the appellants that if the evi¬ 
dence in this case shows that Wilder’s death arose 
during the employment but not as a result of his em¬ 
ployment and there was no causal connection between 
the work and the injury which resulted in his death 
then the Deputy Commissioner’s findings were not in 
accordance with law and relief should have been 
granted by the lower court. 

In the case of Croivell v. Benson , 285 U. S. 22, 52 
Supreme Court Reporter 285, involving the same Com¬ 
pensation Act which is before the Court in the instant 
case, the Supreme Court of the United States, in dis¬ 
cussing section 21 of the Compensation Act, previously 
quoted, said: 

“The Congress did not attempt to define questions 
of Law, and the generality of the description leaves 
no doubt of the intention to reserve to the Federal 
Court full authority to pass upon all matters which 
this Court had held to fall within that category. 
There is thus no attempt to interfere with, but 
rather provision is made to facilitate the exercise 
of the court of its jurisdiction to deny effect to any 
administrative finding which is without evidence, 
or “contrary to the indisputable character of the 
evidence”, or where the hearing is “inadequate”, 
or “unfair”, or arbitrary in any respect.” 

The Deputy Commissioner has not always been up¬ 
held in his decisions on cases in this jurisdiction and 
his interpretation of causal connection between alleged 
injuries suffered by employes and their work has not 
always been accepted by this Court. 
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In the case of New Amsterdam Casualty Co. vj. 
Iloage, 60 D. C. App. 40, 46 Fed. (2d) 837, it was held 
by this Court that a compensation award based on 
conjecture inconsistent with established facts and in¬ 
volving interpretation of services arising out of an(jl 
in the course of employment was “not in accordance 
with law'.” 

In the case of Liberty Mutual Insurance Company vf. 
Iloage, Deputy Commissioner, 62 App. D. C. 189, 65 
Fed. (2d) 822, wdiich involved the question as to 
wrhcther a heart collapse was caused by the man’s erri- 
ployment this Court in reversing the Deputy Commisi- 
sioner’s decision and the lower court’s decision said;: 

“* * * In this case, however, in order to sustaik 
the Deputy Commissioner w 7 e should be required, 
if we are frank, to go to the extent of saying that 
the law’ makes the employer an absolute insureij. 
This we may not say without doing violence to th? 
provisions as well as the spirit of the act.” 

In the case of Iloage, Deputy Commissioner, et al v. 
Liberty Mutual Insurance Co., 64 App. D. C. 395, 78 
Fed. (2d) 874, this Court sustained the lower court ip 
setting aside an award of compensation and perma¬ 
nently enjoining the Deputy Commissioner from en¬ 
forcing his award on the theory that there was nj> 
causal connection between the man’s death caused by 
a heart collapse and his employment. 

In the case of Frank Fazio v. Frank A. Cardillo, 109 
F. (2d) 835 (Xot reported as yet in Appeal Cases!, 
District of Columbia), decided by this Court on Janu¬ 
ary 8th, 1940, the Deputy Commissioner rejected the 
claim of an employee who wras employed as a cafeterija 
man in the service of the Mayflower Hotel Corporation 


! 
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in this City. Claimant was injured on March 11th, 
193S while engaged in a personal altercation with Peter 
Smith, a co-employee. He was injured on the master’s 
premises and during working hours. The Deputy Com¬ 
missioner found that the duties of the claimant and of 
Smith were in no way similar or connected; that the 
altercation was personal and not related to the em¬ 
ployment; that claimant did not sustain an injury 
arising out of the employment. In this case this Court 
said:— 

“* * * The deputy made no specific findings as to 
the nature of the altercation, but the evidence 
shows that appellant was in the habit of skylarking 
with Smith and that up to the time the trouble 
arose they were on friendly terms. Appellant tes¬ 
tified that while he was in the wash room Smith 
assaulted and kicked him. He said that he saw 
Smith as he went into the room, but that nothing 
was said except some joking words, and that as he 
turned from the urinal, Smith said he was going 
to “bust my mouth” and followed this by hitting 
appellant and knocking him down. The fall frac¬ 
tured some of the bones in his leg. Smith testified 
that just prior to the fight he had been cleaning 
up trash in the locker room adjacent to the lava¬ 
tory and that as he was carrying out the bags of 
trash, appellant without warning kicked one of 
the bags out of his hands and scattered the trash 
about the floor; that appellant followed this up by 
seizing him around the waist and throwing him 
into the wash room where they were separated by 
another employee; but that after this, appellant, 
still wanting to fight struck at him, and he in turn 
ducked and hit appellant, who fell to the floor, 
breaking his leg. 

The deputy commissioner disregarded the in¬ 
surance carrier’s theory that appellant was the 
aggressor in the fight; and as we have seen, placed 
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his denial of compensation on the ground that the 
quarrel appeared to be wholly personal and unre¬ 
lated to the employment. The single issue is 
whether compensation should be awarded for in¬ 
juries caused by a personal altercation between the 
claimant and the co-employee, over a matter unre¬ 
lated to the performance of their duties.” 

After defining the word “injury” used in Section 
2 of the Act, and calling attention to certain cases in¬ 
volving the construction of that term in this jurisdic¬ 
tion, this Court said: (italics mine) 

“* * # The decisions in all these cases grew out!of 
the fact that the injury resulted from a risk inci¬ 
dent to the employment, and they are distinguish¬ 
able from the present case in that in none of them 
did the injury occur in a personal quarrel not 
traceable to the duties of the employment. In 
Ayres v. Hoage, 61 App. D. C. 388, 63 F. 2d. 364, 
we said that an injury arises out of the employ¬ 
ment when it occurs in the course of the employ¬ 
ment and as the result of a risk involved in j or 
incidental to the employment or to the conditions 
under which it is required to be performed, aprf 
we added that the fact, that the injury is contem¬ 
poraneous or coincident with the employment \is 
not alone a sufficient basis for an azvard. We aid- 
here to what we said there, and in this view cases 
like Verschleiser v. Stern & Son, 229 N. Y. 1£|2, 
128 N. E. 126; Stasmas v. State Industrial Com¬ 
mission, 80 Okla. 221, 195 Pac. 762; Leonbruno iv. 
Champlain Silk Mills, 229 N. Y. 470,128 N. E. 711, 
and Continental Life Ins. Co. v. Gough, 161 V|a. 
755, 172 S. E. 264, are cither not in point or state 
the doctrine more broadly than we are willing to 
accept. 

We think the better rule is that injuries sus¬ 
tained by an employee in a personal difficulty with 
another employee of the same employer, haviijg 
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no relation to the employment itself and in which 
there is no causal connection between the injury 
and the employment are not compensable. In the 
instant case the evidence abundantly establishes 
that appellant’s injury grew out of ‘horseplay’ 
which, whether begun by him or Smith, happened 
at a time when he had stepped aside from his em¬ 
ployment, and that the assault was not directed 
against him because of or as a natural incident of 
his work or employment. Considered in this light, 
the deputy commissioner’s findings were correct 
and is sustained by our decisions in Wimmer v. 
Houge, 67 App. D. C. 128, 90 F. 2d 373, and Mor¬ 
gan v. Iloage, 63 App. D. C. 355, 72 Fed. 2d 727; 
and outside of this jurisdiction by Edelweiss Gar¬ 
dens v. Industrial Commission, 290 Ill. 459, 125 
N. E. 260, Scholtzhauer v. C. & L. Lunch Co., 233 
N. Y. 12, 134 N. E. 701, and De Filippis v. Falken- 
berg, 170 App. Div. 153,155 N. Y. Supp. 761, aff’d 
219 N Y. 581, 114 N. E. 1064.” 

I believe that the rule of law as enunciated by this 
Court in the Fazio case above mentioned should be 
applied to the facts in this case wing to the similarity 
of the cases. 

Applying the rule laid down by this Court in Fazio 
v. Cardillo, supra, in what w T ay was this assault com¬ 
mitted by Whitfield on the person of Wilder traceable 
to the duties of the employment? There were no duties 
connected with Wilder’s employment which had been 
violated, or from which a quarrel arose, or which were 
the occasion for the assault. 

Since the Fazio case above mentioned was decided 
this Court has decided the case of Hartford Accident 
and Indemnity Company v. Frank A. Cardillo, Deputy 
Commissioner, under date of March 11th, 1940,112 Fed. 
(2d) 11, Advance Sheets. This latter case involved 




an altercation between an employee and his superior 
as the result of which the employee received injuries 
for which he claimed compensation. The fight arose 
from the superior using the term “Shorty” as applied 
to the claimant, which altercation arose during the tiijne 
the claimant was doing work of the master as wOs 
also the superior; the superior was also doing wo^k 
for the master at the time he used the term “Shorty”. 
From these facts the Deputy Commissioner decided 
that the injury had its origin in the employment apd 
that it arose out of and in the course of said emplojy- 


ment. It will be noted that this Court in the closing 
part of its decision in this case states as follows: 

“* * * Fazio vs. Cardillo is distinguishable in the 
fact that claimant there was the aggressor in the 
physical assault; and also in the fact that tljie 
deputy commissioner, who found that the injury 
in the present case arose out of the employmept, 
found that the injury in the Fazio case did npt 
arise out of the employment. We held there that 
the Deputy Commissioner’s finding was supported 
by substantial evidence. We hold the same thing 
here. ’ ’ 


It is apparent that the decision in the Hartford Oc¬ 
cident and Indemnity Company case in favor of tljie 
claimant was predicated upon two things, first, that 
there was evidence in the record to sustain the deputy 
commissioner’s finding, and second, that when the Of¬ 
ficial superior used an offensive name to the claimant 
employee which resulted in the fight, and the injury 
the claimant received, that compensation was payable 
for such injuries as arising out of and during tie 
course of the employment. It is believed from a carje- 
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ful reading of this decision and the decision in the 
Fazio case above mentioned that if the fight in the 
Hartford Accident and Indemnity Company case had 
arisen in “personal difficulty with another employee of 
the same employer, having no relation to the employ¬ 
ment itself” that this Court w’ould have held that it 
w’as not a compensable case. 

It is very difficult to find a case exactly in point with 
the facts in the instant case, however, the following 
cases from other jurisdictions may be of assistance to 
this Court in its determination of this case: 

A night watchman was struck on the head and killed 
by a fellow employee, whose purpose in doing so w^as 
robbery. In reversing an avrard the Court said that 
w T hile the injury occurred in, it did not arise out of the 
employment since the accident was in no way con¬ 
nected with decedent’s employment. The killing was 
for a purpose entirely independent of the employment, 
and deceased would be subject to the same risk whether 
acting within his employment at the time of the acci¬ 
dent or not. Waller v. American Paper Company, 89 
N. J. L. 732, 99 A. 263. 

An employee w’hile at work was assaulted by three 
men who formerly had been employed by the same 
company as the injured employee. These men had 
been discharged and in a drunken rage imagined that 
the employee had reported them as thieves, causing 
their discharge. As a matter of fact the employee did 
not inform the employer and knew nothing of any 
thieving. The men did not destroy or interfere with 
any property belonging to the employer; and there 
was no evidence of any ill feeling against the employer 
on the part of the attackers. The basic cause of the 
fight appeared to be nothing but the combined effect of 



drinking and a fancy and self manufactured grievance 
against the employee. The claim for compensation 
the employee under the Oklahoma Act was denied. Th0 
Court held that the injury “did not arise out” of the 
employment. Stanolind Pipe Line Company v. Davis j, 
173 Okla. 190, 47 P. (2d) 163. In this case the Courj 
said:— 

i 

“For an injury to have arisen out of the employ-j 
ment it must be apparent to the rational mind, 
upon consideration of all the circumstances, that 
a causal connection exists between the conditions! 
under which the work is required to be performed 
and the resulting injury. If it can be seen to have 
followed as a natural incident of the work and toj 
have been contemplated by a reasonable person 
familiar with the whole situation as a result of| 
the employment, then it arises out of the employe 
ment. But the phrase excludes an injury which 
cannot be fairly traced to the employment as aj 
contributing proximate cause * * * the causative; 
danger must be peculiar to the "work and must be! 
incidental to the character of the business. Itj 
must appear to have had its origin in a risk con-; 
nccted with the employment and to have flown! 
from that source as a rational consequence.” 

Two employees engaged in skylarking were stoppedj 
bv the foreman and sent back to work, and later one! 
hit the other on the side of the head with a pick and| 
killed him. The Court held in reversing an award for; 
compensation that the employer is not charged with! 
liabilitv for the wrongful and atrocious act of a ser-l 
vant entirely outside of the scope of his employment 
that the compensation act did not provide an insurance! 
for a workman against every happening to him while! 
engaged in his employment, but only against accidents! 
arising out of and in the course of his employment:! 
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an act done by a fellow employee entirely outside the 
scope of his employment was not such an accident so 
arising. Mountain Ice Company v. McNeill , 91 N. J. L. 
528, 103 At. 184. See also to the same effect, Walther 
v. American Paper Co., 89 N. J. L. 732, 99 At. 263. 

In the case of Griffin v. A. Robertson <£ Son , 176 
N. Y. App. Div. 6, 162 N. Y. S. 313, the facts were as 
follows: An employee was accidentally struck by a 
fellow employee and became angry and kicked his fel¬ 
low employee, whereupon the latter shoved him and he 
sustained injuries which finally resulted in his death. 
After stating that, according to the facts found, de¬ 
ceased was the aggressor, the Court in reversing an 
award for compensation stated:— 

“the injury was not a peril of the service nor a 
reasonable incident thereto. It arose wholly from 
a voluntary act of Griffin (deceased), was entirely 
unnecessary and not in the protection or advance¬ 
ment of the master’s interest, nor connected there¬ 
with. It was nothing more or less than the grati¬ 
fication of his personal feeling of animosity.” 

An assault on an employee which resulted in injury, 
and which resulted solely from the personal animosity 
and ill feeling of a fellow workman, and which was in¬ 
flicted by a fellow workman for motives of vengeance 
was held not compensable in the case of Fo rb ess v. 
Starnes (Tenn.) 89 S. W. (2d) 886, 166 Tenn. 594. 

In conclusion it is apparent from the facts in this 
case that Whitfield was told to get in touch with Wilder 
as they needed an additional watchman on the job. 
After Wilder started to work at the plant Whitfield 
attempted to charge Wilder $10.00 for getting him the 
job. Wilder was advised by the head watchman, when 
the head watchman learned of what Whitfield was 


trying to do, not to pay Whitfield any money. Noj 
charge was ever allowed to be made by any employee! 
of the company for recommending persons for jobs; 
or obtaining employment for persons. Whitfield was; 
told that he could not charge Wilder anything for rec-j 
ommending him for the position or for getting the jobj 
for him. Notwithstanding these instructions it is ap-j 
parent that he got into an argument with Wilder eitherj 
about the $10.00 which Whitfield claimed was owed him! 
or about some other money which was owed WTiitfieldj 
by Wilder, and that he struck Wilder causing his death.! 

Applying the principle set forth in the cases above | 
described how can it be said that Wilder’s death arose| 
out of the employment. It arose during his employ-; 
meat but not as a result of his employment. 

From the facts in this case how can it be said that 
Wilder’s injury and death was “in the protection orj 
advancement of the master’s interest or connected; 
therewith” as was so aptly stated in the case of Griffin] 
v. A. Robertson, supra, by the New York Appellate; 
Court. Did not Wilder’s assault and death arise from! 
the gratification of Whitfield’s personal feelings of ani-| 
mosity towards Wilder? Was there a causal connec¬ 
tion existing between the conditions under which thej 
watchman’s (Wilder’s) work was required to be per¬ 
formed and the resulting injury he sustained which 
resulted in his death? It is our contention that the! 
causal connection defined in the Courts ’ decisions above | 
mentioned is entirely lacking and the injury and subse- j 
quent death of Wilder did not follow as a natural and 
normal incident of his work as a watchman. 
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CONCLUSION. 

Based upon the law and the facts in this case it is 
respectfully contended that the order of the lower court 
dismissing the bill of complaint of appellants was in 
error and should be reversed with costs to appellants. 

James E. McCabe, 

Attorney for Appellants , 
The Penker Construction 
Company and Aetna Cas¬ 
ualty and Surety Com¬ 
pany. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1940 


No. 7729 j 

The Penker Construction Company, a Corporation, and 
Aetna Casualty and Surety Company, a Corporation, 
APPELLANTS j 

V. 

Frank A. Cardillo, Deputy Commissioner, District! of 
Columbia District, United States Employees’ Compen¬ 
sation Commission, and Mrs. Hildren Burton WilIder, 
Intervener, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


statement or case 

This case arises under the provisions of the District of 
Columbia Workmen’s Compensation Act of May 17, 1928 ;(45 
Stat. 600, Chapt. 612, secs. 1 and 2; D. C. Code, 1929, Tlitle 
19, Chapt. 2, secs. 11 and 12), making applicable to employees 
in certain employments in the District of Columbia the Lohg- 
shoremen’s and Harbor Workers’ Compensation Act of March 
4. 1927 (44 Stat. 1424, Chapt. 509; U. S. C.. Title 33, Chjjpt. 
18, secs. 901 et seq), which will be referred to hereinafter! as 
the “compensation law.” 

On May 4, 1939, Hildren Burton Wilder sustained fatal in¬ 
juries while employed as a watchman by the appellant, (he 

(l) 


I 





o 


Penker Construction Company, as a result of an assault upon 
him by a coworker, one Whitfield (R. 2, 3). On August 28. 
1939. Nella Elizabeth Wilder, widow of the deceased employee, 
filed with the appellee. Frank A. Cardillo, deputy commis¬ 
sioner, on her own behalf and on behalf of three minor chil¬ 
dren, a claim for compensation on account of the death of her 
husband (R. 21). The claim was controverted by the employer 
and the insurance carrier on the ground that the death of 
Wilder did not arise cut of and in the course of his employ¬ 
ment (R. 21). 

A hearing on said claim was held before the deputy com¬ 
missioner on February 15. 1940 (R. 20). and based upon the 
evidence adduced at said hearing the deputy commissioner 
filed a compensation order on March 20. 1940, in which he 
awarded compensation to Wilder’s widow and minor chil¬ 
dren (R. 8-12). On April IS, 1940. the appellants filed a bill 
of complaint in the lower court seeking to have that court 
review and set aside said compensation order on the ground 
that certain findings of fact of the deputy commissioner were 
not supported by the evidence (R. 1-7). Separate motions to 
dismiss the bill were filed by Deputy Commissioner Cardillo 
and by Mrs. Wilder (R. 13-16). The case came on for hear¬ 
ing before Mr. Justice Bailey who entered an order on June 
5, 1940. sustaining the motions to dismiss and dismissing the 
bill (R. 16). It is from this order that the present appeal has 
been taken (R. 17). 

The facts relating to the employment and death of Wilder, 
as set forth on pages 2 to S of appellants’ brief, appear to be 
substantially correct and will not, therefore, be restated 
herein. 

PERTINENT STATUTES 

The statutes involved in this case are the Longshoremen’s 
and Harbor Workers’ Compensation Act of March 4, 1927 
(44 Stat. 1424, Chapt. 509, sec. 2 (2); U. S. C., Title 33, 
Chapt. 18, sec. 902 (2)), made applicable to the District of 
Columbia by the Act of May 17, 1928 (45 Stat. 600, Chapt. 
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612, sec. 1; D. C. Code, Title 19, Chapt. 2, sec. 11), wthich 
reads as follows: 

Sec. 902. When used in this Act— 

(2) The term “injury” means accidental injury or 
death arising out of and in the course of employment, 
and such occupational disease or infection as arises 
naturally out of such employment or as naturally or 
unavoidably results from such accidental injury, and 
includes an injury caused by the willful act of a third 
person directed against an employee because of! his 
employment. i 

i 

i 

QUESTION PRESENTED 

The sole question raised by the appellants in this case ap¬ 
pears to be, in substance, whether the findings of fact of| the 
deputy commissioner, to the effect that the death of Wilder 
arose out of and in the course of his employment, are sup¬ 
ported by competent evidence. 

SUMMARY OF ARGUMENT 

I 

I 

! 

The findings of fact of the deputy commissioner, com¬ 
plained of by appellants, are supported by competent Evi¬ 
dence and should, therefore, be regarded by the Court as final 
and conclusive. 1 

II i 

i 

The death of Wilder, as a matter of law, arose out of and 
in the course of his employment, within the meaning of sec¬ 
tion 2 (2) of the compensation law (33 U. S. C., sec. 902 (2)), 
quoted above. 

III 

I 

The willful assault upon Wilder was directed against liim 
by Whitfield, a co-employee, because of Wilder’s employment, 
within the meaning of the final clause of section 2 (2) of jthe 
compensation law, and therefore it is immaterial whether the 
death of Wilder arose out of and in the course of his employ¬ 
ment. 


I 

I 


! 

i 



4 


ARGUMENT 
General rules 

At the outset, the attention of the Court is invited to the 
following well-established general rules of compensation law 
which appear to be applicable to this case: 

1. The compensation law should be liberally construed in 
favor of the injured employee or his dependent family; Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 284 U. S. 408; Fidelity & Casualty Co. of New York 
v. Burris, 59 F. (2d) 1042, 61 App. D. C. 228; DeWaid v. Balti¬ 
more & 0. R. Co., 71 F. (2d) 810 (C. C. A. 4); certiorari 
denied October 8, 1934, 293 U. S. 581. 

2. In the absence of substantial evidence to the contrary, 
the presumption is “That the claim comes within the provi¬ 
sions of this Act”; section 20 (a) of the compensation law 
(33 U. S. C. sec. 920 (a)). 

3. The findings of fact of the deputy commissioner sup¬ 
ported by evidence should be regarded as final and conclu¬ 
sive and not subject to judicial review; South Chicago Coal 
and Dock Co. v. Bassett, deputy commissioner, 60 S. Ct. 544; 
309 U. S. 251 (1940); Del Vecchio v. Bowers, 296 U. S. 2S0 
(1935); Voehl v. Indemnity Insurance Company of North 
America, 288 U. S. 162 (1933); Hoage, deputy commissioner, 
v. Employers Liability Assurance Corporation, Ltd.. 64 F. (2d) 
715, 62 App. D. C. 77 (1933), certiorari denied. 54 S. Ct. 54 
(1933); New Amsterdam Casualty Co. v. Hoage, deputy com¬ 
missioner, 62 F. (2d) 468, 61 App. D. C. 306 (1932). cer¬ 
tiorari denied. 288 U. S. 608; Maryland Casualty Co. v. Car- 
dillo, deputy commissioner, and James W. Devers. 104 F. (2d) 
254 (App. D. C. 1939). 

4. Logical deductions and inferences which may be and are 
dravvn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially review- 
able; Michigan Transit Corporation v. Brown, deputy com¬ 
missioner, 56 F. (2d) 200 (D. C. Mich. 1929); Del Vecchio v. 
Bowers, 296 U. S. 280 (1935); Eastern Steamship Lines, Inc. 
v. Monahan, deputy commissioner, et al, 21 F. Supp. 535 
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(D. C. Me. 1937); Grain Handling Co., Inc. v. McManigal, 
deputy commissioner, 23 F. Supp. 748 (D. C. N. Y. 1938); 
Simmons v. Marshall, deputy commissioner, 94 F. (2d)i 850 
(C. C. A. 9. 1938 ); Lowe, deputy commissioner v. Centrkl R. 
Co. of New Jersey, 113 F. (2d) 413 (C. C. A. 3, 1940). j 

i 

I 

The findings of fact of the deputy commissioner, complained 
of by appellants, are supported by competent evidencejand 
should, therefore, be regarded by the Court as final:and 
conclusive 

i 

! 

The deputy commissioner found the facts and circum¬ 
stances surrounding the employment, assault and deatji of 
Hiklrcn Burton Wilder to be in part as follows: 

that on the said day (May 4, 1939) Hildren Button 
Wilder, hereinafter referred to as employee, while <?om- 
mencing to perform his service as a watchman for| the 
employer on the latter’s premises, sustained personal 
injury resulting in his death when he was assaulted! by 
a coworker, suffering hemorrhage and damage to: the 
brain, as a result of which he died on the sjame 
day; * * * that on the said day the employer was 

engaged in the construction of a new bridge at J7th 
Street and Pennsylvania Avenue, Southeast; that a 
Superintendent of Construction was in charge of i the 
said operation; that in March of the said year the 
Superintendent of Construction decided that another 
watchman was needed to watch and protect the (em¬ 
ployers property; that the office clerk, Mr. Whitfield, 
informed the Superintendent that he knew of a ljaan 
who could fill the position; that the Superintendent 
thereupon authorized Whitfield to communicate With 
the man and to give him the job; that in accordance 
therewith the employee herein was given the job! as 
watchman; that he started to work on March 11, 1939. 
and continued at such employment until the time of fhe 
assault; that his hours of duty were from four p.im. 
to midnight; that a short time prior to May 4, 1^39, 

270900—40-2 

I 

| 

i 



0 


the employee reported to Mr. Calloway, the day watch¬ 
man, and told him that Whitfield was demanding from 
him S10 for obtaining the job as a watchman; that the 
day watchman told the employee not to give Whitfield 
any money for getting him the job and threatened to 
“turn them into the office” if he knew of anybody pay¬ 
ing or receiving money for securing a job; that Callo¬ 
way thereafter and prior to the assault spoke to 
W'hitfield and advised the latter against demanding 
money from the employee and further told him that 
if he (Whitfield) didn’t “forget it,” he (W’hitfield) 
would get into trouble; that Whitfield threatened to 
punch Calloway in the nose and told Calloway that 
he (Whitfield) would also punch the employee in the 
nose if the employee did not pay him the S10; that on 
May 4, 1939. at approximately four p. m., the employee 
entered the employer’s premises and was on his w T ay 
to his post when he was accosted by W'hitfield, who, 
after having a few words with the employee, struck 
him in the face with his fist; that the employee fell 
backwards and struck his head against a rock imbedded 
in the ground; that he was rendered unconscious and 
he died shortly thereafter at Sibley Hospital; that some¬ 
time thereafter, W’hitfield told the Superintendent that 
he (Whitfield) had demanded money from the em¬ 
ployee because he had secured the job as watchman 
for the employee and that he (W'hitfield) just lost his 
head and hit the employee; that the Superintendent, 
therefore, refused to reinstate Whitfield as an em¬ 
ployee; that the employment of the employee, which 
was secured through W’hitfield. at the stated price, was 
the origin of the dispute between the said claimant and 
W’hitfield and was responsible for the assault commit¬ 
ted on the employee; that Whitfield was the aggressor 
and that the employee did not instigate or provoke the 
assault; that the assault and resulting death arose 
from a risk incident to and connected with the employ¬ 
ment; that the death arose out of and in the course 
of the employment (R. 9-10). 


/ 
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The findings of fact of the deputy commissioner are! pre¬ 
sumed to be correct; Anderson v. Hoage, deputy commissioner, 
63 App. D. C. 169, 70 F. (2d) 773, 774; Luckenbach Steam¬ 
ship Company v. Norton, deputy commissioner, 96 F. I (2d) 
764,765 (C. C.A.3). 

On page 7 of appellants’ brief it is conceded that the deputy 
commissioner’s findings of fact as to the events surrounding 
the employment are substantially correct, and the facts as set 
forth in appellants’ brief clearly show that the deputy com¬ 
missioner’s findings of fact in this case are supported by com¬ 
petent evidence. Since said findings of fact are supported by 
evidence, they should, it is respectfully submitted, b^ re¬ 
garded by the Court as final and conclusive. 

As the issue raised by appellants involves the question 
whether the death of Wilder arose out of and in the cburse 
of his employment, the attention of the Court is invitejd to 
the fact that the Supreme Court of the United States in 
Voehl v. Indemnity Insurance Company of North America, 
288 U. S. 162, specifically held that the deputy commissioner’s 
findings of fact on any question relating to whether the in¬ 
jury of an employee arose out of and in the course of his\ em¬ 
ployment should be regarded by the Court as final and jeon- 
clusive where supported by evidence. The Supreme Court 
said that: 


The precise issue, whether the injury arose out of^and 
in the course of the employment, turned on the gen¬ 
eral nature and scope of the employee’s duties, the 
particular instructions he had received and the practice 
which obtained as to work in. extra hours or on Sun¬ 
days, and the purpose of the journey in which he;was 
injured. We think that there can be no doubt of; the 
power of the Congress to invest the deputy commis¬ 
sioner, as it has invested him, with authority to; de¬ 
termine these questions after proper hearing and qpon 
sufficient evidence. And when the deputy commis¬ 
sioner, following the course prescribed by the statute, 
makes such a determination, his findings of fact sup¬ 
ported by evidence must be deemed to be conclusive. 


! 
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Crowell v. Benson, 285 U. S. 22, 46, 47; L’Hote v. 
Crowell, 286 U. S. 528. [Italics supplied.] 

Since there is apparently no dispute as to the material 
facts in this case, it is deemed unnecessary to narrate in this 
brief the testimony adduced before the deputy commissioner. 
We do, however, wish to explain the reference in appellants’ 
brief to the testimony of the witness Calloway, the day watch¬ 
man, to the effect that Whitfield told him (Calloway) that 
Wilder owed him (Whitfield) some money besides the S10 
fee demanded by Whitfield for securing Wilder’s job (R. 33). 
Notwithstanding this testimony by Calloway, the evidence as 
a whole clearly shows that it was the demand upon Wilder by 
Whitfield for S10 for obtaining Wilder’s employment which 
was the primary cause of the assault. Some time after the 
assault Whitfield wanted his job back and applied to B. J. 
Harrig. Superintendent of Construction, for reinstatement. 
Harrig testified that he would not again employ Whitfield be¬ 
cause in the meantime he had found out that “The money 
that Wilder owed him (Whitfield) was money that Wilder had 
promised to pay him for getting a job" (R. 44); that when 
Whitfield applied for reemployment he (Harrig) told him 
that he “had heard that he (Whitfield) had demanded money 
from Wilder for getting him a job. and he admitted it” (R. 
45). Moreover. Charles J. Walsh. Chief Clerk, testified on 
this subject as follows (R. 49): 

Q. Did you find out who struck the blow? A. Yes. 
I found out afterwards. 

Q. Who told you. how did you find out who struck 
the blow? A. Robey Whitfield, himself, told me that 
he struck Wilder. 

Q. Did he say what he struck him for? A. Well, he 
didn’t say at that time, but after the ambulance had 
left and Mr. Whitfield was going up the hill. I don’t 
know what he was going up there for. I guess to get in 
the machine, or something. Mr. Harrig called him in 
the office and wanted to know what it was all about, 
and Whitfield said, “Mr. Harrig. I just lost my temper, 
he owed me some money and I lost my temper.” 


9 


i 

i 
I 

I 

Q. Did he say what he owed him money for?! A. 
Not at that time, no. 

Q. Later on, did he say? A. Well, I don’t know 
exactly how many days afterwards it was. but Whitjfield 
came into the office and tried to get his position back, 
and I heard the conversation between Mr. Harrigjand 
him, and Mr. Harrig said that it wasn’t on accourjt of 
striking the man but on account of taking money for 
getting a job. he understood that he had taken money 
to get this man a job. 

Q. Did he ask Whitfield if that was true? A. Yes. 

Q. What did Whitfield say? A. He said it was. \ 

Q. Did he say that was why he hit him? A. Yes. 
over some money that he owed him. [Italics supplied.] 

It will be seen that the deputy commissioner’s findings of 
fact on this point are supported by the evidence, and uijider 
the foregoing authorities should be regarded as final jand 
conclusive. j 

n i 

i 

The death of Wilder, as a matter of law, arose out of an<jl in 
the course of his employment, within the meaning of sec¬ 
tion 2 (2) of the compensation law (33 U. S. C., sec. 902 (£)), 
quoted above 

We can conceive of no reasonable or logical basis for -the 
denial of compensation to Wilder’s widow and minor children. 
It is apparently the theory of counsel for appellants that |the 
controversy resulting in the assault arose over “purely a per¬ 
sonal matter between Whitfield and Wilder” (page 11 of ap¬ 
pellants’ brief), and therefore the death of Wilder did not 
arise out of his employment. We shall attempt to show, how¬ 
ever, that the very evidence relied upon by appellants clearly 
shows that the cause of the assault was rooted in and arose 
out of Wilder’s employment. 

On page 11 of appellants’ brief it is stated that “It is clear 
from the testimony in this case that the Penker Construction 
Company did not permit any person employed by them; to 
charge any other person for obtaining a position with the 
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Company; that it was against the rules of the Company, and 
as soon as the Penker Construction Company found out what 
had happened in this case after the assault they discharged 
Whitfield.” We concede that there was testimony to this 
effect, but wish to point out that it was Whitfield, not W T ilder, 
w’ho violated the rules of the company against permitting an 
employee to charge another employee for obtaining employ¬ 
ment. Wilder, the deceased employee, was absolutely inno¬ 
cent of violating the rules of the company—in fact, he com¬ 
plied with the rules in refusing to pay the unauthorized fee 
demanded by W'hitfield, and this was the real cause of the 
assault. Calloway, the day watchman, threatened to report 
Wilder to the office if he paid the money demanded by Whit¬ 
field (R. 32. 41). Calloway also told Whitfield that he had 
no right to demand the money, advising him ‘‘to forget it, 
and if he didn’t he might have some trouble,” whereupon 
Whitfield threatened to punch Calloway in the nose (R. 33). 
B. W. Harrig, Superintendent of Construction, testified that 
he would not countenance the practice of an employee charg¬ 
ing another employee for obtaining employment (R. 44). 

It is submitted that this whole episode arose out of the 
employment. It lost the characteristics of a “purely personal 
matter” when Wilder began work and was instructed not to 
pay the unauthorized fee demanded by Whitfield. More¬ 
over. we submit that it is not a “personal matter” when the 
agent of the employer with instructions to employ another 
employee induces, in violation of the employer’s rules, such- 
employee to promise to pay the employer’s agent for obtain¬ 
ing the employment. If Wilder had not secured the employ¬ 
ment, there would have been no occasion for the controversy 
resulting in the assault, nor would there have been any oc¬ 
casion for the assault if Wilder had violated the company’s 
rules and paid the fee claimed by Whitfield. Under the cir¬ 
cumstances, any decision which would have the effect of deny¬ 
ing compensation benefits to this deceased employee’s widow 
and three minor children would be harsh indeed, and contrary 
to the rule of liberality of construction so often stressed by 
this Court and other courts, including the Supreme Court, in 
construing workmen’s compensation laws. 
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Moreover, the assault occurred after Wilder had reported 
for work and while he was on the industrial premises of the 
employer, and, wdiat is more important, Wilder was not the 
aggressor in the assault. He was not even injured while de¬ 
fending himself. Under the clear weight of authority tile 
death of W’ilder on the facts of the case arose out of and m 
the course of his employment. 

Our burden in this case has been considerably lightened by 
the very able and illuminating opinion of this Court in tlie 
recent case of Hartford Accident and Indemnity Company y. 
CardiUo, deputy commissioner, 1 112 F. (2d) 11, certiorari de¬ 
nied June 3. 1940, 60 S. Ct. 1100, the so-called Ray Bridges 
case. The Bridges case will no doubt become one of the lead¬ 
ing authorities on the question of compensability of compen¬ 
sation cases involving assaults upon employees. The opiniojn 
of this Court in that case contains a careful and exhaustive 
analysis of numerous authorities and principles of law in¬ 
volved in such cases. It was cited as authority by the United 
States Court of Appeals for the fifth circuit in the case cjf 
Southern Pacific Company v. Sheppeard, deputy commissioner, 
112 F. (2d) 147 (C. C. A. 5, 1940). The present case is ja 
much stronger case than the Bridges case in that Bridges prd- 
voked the assault on him by one Downey, a coworker, by call¬ 
ing him [Downey] a vile name, whereas in the present case 
Wilder did nothing to provoke the assault upon him other than 
to comply with his employer’s rules and refuse to pay thd 
unauthorized fee demanded by Whitfield. It was obviously 
not intended that an employee’s dependents should be denied 
compensation where the employee’s death resulted from comp 
pliance with the employer’s rules. 

As in the present case, the insurance carrier contended in thd 
Bridges case that the assault upon Bridges by Downey wa£ 
caused by a “purely personal quarrel” which had no relation 
to his work and, therefore, the injury was not compensabld. 
This contention was predicated upon the fact that for about 
two months Downey and Bridges, while at work, had engaged 
in friendly banter concerning the respective merits of their 

1 Not reported in Appeal Cases, D. C. 
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watches, which was resumed on the morning of the injury. 
This Court, however, held that the injury sustained by Bridges 
arose out of and in the course of his employment, and the 
Supreme Court has denied a petition for writ of certiorari. 
The Bridges case would, therefore, seem to be controlling au¬ 
thority in this jurisdiction in assault cases. Since the Court 
held that Bridges’ injury arose out of his employment, a 
fortiori . the death of Wilder is compensable. 

In the Bridges case the Court held that injuries resulting 
from assaults upon employees which occurred in the course 
of their employment are compensable as arising out of the 
employment where, as in the present case, the injured em¬ 
ployee is not the aggressor , even though the altercation be¬ 
tween the parties may have involved personal matters. This 
Court, speaking through Mr. Justice Rutledge, said: 

Men do not discard their personal qualities when they 
go to work. Into the job they carry their intelligence, 
skill, habits of care and rectitude. Just as inevitably 
they take along also their tendencies to carelessness 
and camaraderie, as well as emotional make-up. In 
bringing men together, work brings these qualities to¬ 
gether. causes frictions between them, creates occasions 
for lapses into carelessness, and for funmaking and emo¬ 
tional flare-up. Work could not go on if men became 
automatons repressed in every natural expression. 
“Old Man River” is a part of loading steamboats. 
These expressions of human nature are incidents in¬ 
separable from working together. They involve risks 
of injury and these risks are inherent in the working 
environment. 

***** 

But differences remain as to when work causes quar¬ 
rels. So long as the claimant is merely the victim, not 
a participant, it makes little difference whether the 
fighting is by fellow employees or strangers to the work 
or what is the immediate occasion for the dispute. The 
same is true in horseplay. It is sufficient that the work 
brings the claimant within the range of peril by requir- 
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ing his presence there when it strikes. * * * Per¬ 
sonal animosities are created by working together on 
the assembly line or in traffic. Others initiated outside 
the job are magnified to the breaking point by its com¬ 
pelled contacts. No worker is immune to these pres¬ 
sures and impacts upon temperament. They accumu¬ 
late and explode over incidents trivial and important, 
personal, and official. But the explosion point is merely 
the culmination of the antecedent pressures. That it is 
not relevant to the immediate task, involves a Iqpse 
from duty, or contains an element of volition or ille¬ 
gality does not disconnect it from them, nor nullify tfieir 
casual effect in producing its injurious consequence k. 


Claimant may have been at fault, but he was the ag¬ 
gressor neither in the banter nor in the physical \en¬ 
counter * * * The entire sequence of events arose 

out of the fact that the work of the participants brought 
them together and created the relations and conditions 
which resulted in the clash. Nothing in the record 
shows that Bridges was intoxicated or had any inten¬ 
tion to injure himself or another. He was guilty! at 
most of contributory fault. But it was not sufficient, 
within either the statutory language or the principle of 
our previous decisions, to constitute a departure frlom 
the work, a matter purely personal, or a disconnecting 
intervening agency. [Italics supplied.] 

Numerous other cases might be cited but in view of the 
exhaustive treatment of the subject by this Honorable Coprt 
in the Bridges case, citation to other authorities appears to! be 
unnecessary. Attention, however, might be called to several 
other local cases involving assaults upon employees and i to 
several State cases which appear to be closely analogous to the 
present case. 

Other local cases 

In the case of Hartford Accident and Indemnity Company 
v. Hoage, deputy commissioner, 66 App. D. C. 160, 85 F. (^d) 
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417 (1936), the so-called Malouhos case, a chef was at work 
in a restaurant in the kitchen when he was attacked with a 
knife by a man he had never seen previously, and the injury 
was held to have arisen out of and in the course of employ¬ 
ment, this Court saying in part that: 

We are of the opinion upon the undisputed facts in 
this case that the claimant’s injury arose out of his 
employment, because the terms and conditions of his 
employment placed the claimant in the position where¬ 
in he was assaulted by the assailant and sustained the 
injuries from which he suffered. 

In Maryland Casualty Company v. Cardillo, deputy com¬ 
missioner, 60 App. D. C. 199. 99 F. (2d) 423 (1938), the so- 
called Jennings case, an award of compensation was sustained 
where an assistant cook in a restaurant was killed by a fellow 
workman (said to be of lower rank) in an altercation which 
arose because the latter resented the former’s criticism of his 
manner of peeling potatoes. 

In Maryland Casualty Company v. Cardillo, deputy com¬ 
missioner 107 F. (2d) 959 (App. D. C. 1939), the so-called 
Najjum case, assault and robbery of an insurance solicitor by 
strangers, was held to be compensable, even though the assault 
occurred after the employee's usual working hours. 

In Southern Pacific Company v. Sheppeard, deputy com¬ 
missioner, 112 F. (2d) 147 (C. C. A. 5, 1940), one Bennie Gaff¬ 
ney was assaulted by a coworkcr as the result of a quarrel and 
exchange of abusive language relating to Gaffney’s work as a 
longshoreman. The Court held that the death of Gaffney 
was compensable, citing this Court’s opinion in the Bridges 
case, supra, as authority. This case arose under the Long¬ 
shoremen's Act. 

New York cases 

In Janschewsky v. E. W. Bliss Company, 198 App. Div. 8, 
189 N. Y. S. 154 (1921), an assault on an employee (who was 
not the aggressor) by a fellow employee, w’hile on the em¬ 
ployer’s premises preparatory to beginning work, was held to 


2 Not reported in Appeal Cases, D. C. 
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have arisen out of and in the course of the employment. The 
Court in that case said: 

The evidence warrants the conclusion that this 
claimant did not commence the assault; that he was 
getting ready, on the premises where he was employed, 
to take his place at the bench. He was looking I for 
his tools and shoes, used by him in his master’s busi¬ 
ness. when he was assaulted. I cannot escape the con¬ 
viction that this case comes within the decisions made 
by the Court of Appeals in Verschleiser v. Sterns & 
Sons, 229 N. Y. 192, 128 N. E. 126; Leonbrunb, v. 
Champlain Silk Mills, 229 N. Y. 470, 128 N. E. 7jLl; 
Carbone v. Loft, 219 N. Y. 579, 114 N. E. 1062. 

In Carbone v. Loft, 114 N. E. 1062, 219 N. Y. 579 (1916), 
the facts were described by the New York Court of Appeals 
as follows: 


Claimant while employed in a factory became jin- 
volved in a verbal exchange of insulting language with 
a fellow employee, as a result of which the latter -vio¬ 
lently assaulted claimant three-quarters of an hqur 
later. In defending himself from the assault claim¬ 
ant sustained injuries. 

The Court of Appeals unanimously affirmed the award; of 
compensation in the Carbone case and the case has been Re¬ 
peatedly cited and followed in subsequent New* York cases. 
The present case is stronger than the Carbone case because htre 
Wilder did not engage in the fight at all, whereas in the Cbr- 
bone case the claimant sustained the injuries as a result! of 
defending himself. 

An even stronger case is that of Wakefield v. World-Tele¬ 
gram, 249 App. Div. 884, 292 N. Y. S. 588 (1937). In tljat 
case the claimant was assaulted by an employee who was not 
working on the day of the assault and who had come to tjhe 
place of work completely intoxicated. The Court said jin 
part: 

On the day of the shooting, while the deceased was 
in the seat of his truck and the truck was being filled 
with gasoline, he was shot by another employee of the 
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World-Telegram who was not working that day but 
who had a day off and who had come to the garage com¬ 
pletely intoxicated and had secured from his locker the 
revolver with which he shot the deceased. The accident 
arose out of and in the course of his employment. (Cit¬ 
ing cases.) 

See also the following additional New York cases: Gros- 
berg v. H. & H. Taxi Corporation, 250 App. Div. 804, 294 
N. Y. S. 201 (1937); Humphrey v. Tietjen & Steffin Milk Com - 
party, 235 App. Div. 470, 257 N. Y. S. 768 (1932), affirmed 
261 N. Y. 549, 185 N. E. 733; Weinberg v. Eagle Clothes, 243 
App. Div. 826. 278 N. Y. S. 1 (1935); Leonbruno v. Champlain 
Silk Mills . 229 N. Y. 470, 128 N. E. 711 (1920); Verschleiser v. 
Joseph Stern Son, Inc., et al., 229 N. Y. 192, 128 N. E. 126 
(1920). 

In Weinberg v. Eagle Clothes, supra , recovery was allowed 
for an assault committed by complete strangers and the assault 
apparently had nothing whatever to do with the claimants 
employment. The Court said: 

While en route to get his car to go down town on the 
business of the employer, within his working hours, he 
(the claimant) was assaulted by two unidentified men, 
causing the injury for which the award was made. The 
injury arose out of and in the course of his employ¬ 
ment. 

Other State cases 

In Boris Construction Company v. Hayward, 106 So. 799, 
214 Ala. 162 (1926). it was held that the death of an employee 
who was accidentally shot by a small boy shooting at sparrows 
while deceased was loading employer’s truck in the course of 
his employment, was compensable, the Court holding that it 
was “immaterial that risk was external to employment, since 
employment caused exposure to the risk.’’ 

See also Badger Furniture Company v. Champeau, 217 
N. W. 734. 195 Wis. 134 (1928); Keyhea v. Woodard-Walker 
Lumber Company, 147 So. 830 (La. 1930); Stasmas v. State 
Industrial Commissio?i, 19p Pac. 762, SO Okla. 221; Chicago 
R. I. & P. Ry Co. v. Industrial Commission, 123 N. E. 278, 


2SS Ill. 126. certiorari denied. 250 U. S. 670; American Steel 
Foundries v. Melinik, 126 N. E. 33. 74 Ind. App. 617; Kansas 
City Fibre Box Co. v. Connell, 5 F. (2d) 398 (C. C. AL 8, 
1925); General Accident Fire arid Life Assur. Corp., Ltd. v. 
Crowell, deputy commissioner, 76 F. (2d) 341 (C. C. A. |5); 
Farmers’ Mfg. Co. v. Warfel, 131 S. E. 240, 144 Va. 98. j 


The willful assault upon Wilder was directed against hinj by 
Whitfield, a co-employee, because of Wilder’s employment, 
within the meaning of the final clause of section 2 (2) of j the 
compensation law, and therefore it is immaterial whether 
the death of Wilder arose out of and in the course of | his 
employment 

i 

The last clause of section 2 (2) of the compensation jlaw 
(33 U. S. C. sec. 902 (2)) provides that the term injury fin- 
cludes an injury caused by the willful act of a third person!di¬ 
rected against an employee because of his employment.” | It 
is respectfully submitted that under the facts and circum¬ 
stances of this case, the assault by Whitfield was directed 
against Wilder “because of his employment/’ within the mean¬ 
ing of the final clause of section 2 (2) of the compensation 
law', and if the Court agrees with our contention on tjhis 
point, it is not necessary to consider whether the injury arose 
out of and in the course of Wilder’s employment. In the case 
of Maryland Casualty Company v. Cardillo, deputy commis¬ 
sioner / 107 F. (2d) 959 (App. D. C. 1939), this Court con¬ 
strued the final clause in section 2 (2) of the compensation 
law as follows: 

The term “injury,” the statute tells us, “* * * [in¬ 

cludes an injury caused by the willful act of a third 
person directed against an employee because of his 
employment.” Grammatically, this final clause of Sec¬ 
tion 2 (2) is unqualified; it is not cumulative with. Ijrnt 
independent of, the statement in the first clause that 
injury “means accidental injury or death arising Out 
of and in the course of employment.” When the faicts 

1 Not reported in App. D. C. 
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come, as they do here, within the final clause, we need 
not inquire whether the “willful” injury of the final 
clause can be regarded as “accidental.” Similarly, we 
need not inquire whether it can be regarded as “aris¬ 
ing * * * in the course of employment.” No 
logical reason appears for distinguishing in this respect 
between the two parts of the first clause, and import¬ 
ing the later part, though not the earlier, into the final 
clause. Considerations of policy point in the same 
direction. If a man’s employment exposes him to spe¬ 
cial risk of attack not only during working hours, but 
during certain off hours also, it is as socially desirable 
that the industry carry the off-hour risk as that it carry 
the working-hour risk. Both alike are hazards of the 
industry. Moreover, compensation acts “should be 
construed liberally in furtherance of the purpose for 
which they were enacted and, if possible, so as to avoid 
incongruous or harsh results.” 

CONCLUSION 

It is believed that an examination of the foregoing authori¬ 
ties will clearly show that the award in the present case should 
be sustained. Many of the cases cited above are much more 
extreme cases than the instant case. 

The appellants rely heavily upon the case of Frank Fazio v. 
Frank A. Cardillo, deputy commissioner* 109 F. (2d) 835, 
decided by this Court on January 8. 1940. The Fazio case, 
however, is clearly distinguishable. In the Bridges case, re¬ 
ferred to above, which was decided after the Fazio case, this 
Court distinguished the Fazio case on the ground that the 
claimant in that case was the aggressor in the physical assault 
and on the further ground that the deputy commissioner found 
that the injury in that case did not arise out of the employ¬ 
ment and such finding was supported by the evidence, the 
Court saying: “We held there that the deputy commissioner’s 
finding was supported by substantial evidence. We hold the 
same thing here.” The Fazio case involved an assault upon 

3 Not as yet reported in Appeal Cases, L>. C. 



a co-employee which grew out of horseplay and had no [rela¬ 
tion to the employment. The Fazio case is distinguishable on 
the same basis that this Court distinguished it in the Bridges 
case; namely, the injured employee in the Fazio case was the 
aggressor, whereas the injured employee in the present case 
was not the aggressor, and in the Fazio case the deputy Com¬ 
missioner found that the injury did not arise out of the; em¬ 
ployment and such finding was supported by the evidence, 
whereas in the present case the deputy commissioner fbund 
that the death of Wilder arose out of his employment i and 
such finding is likewise supported by the evidence, and shpuld, 
therefore, be regarded as final and conclusive. 

In view of the foregoing, it is respectfully submitted 'that 
the lower court properly dismissed the bill of complaint j and 
that its action in this regard should be affirmed, with co^t to 
appellees. 
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